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DEPARTMENT  OF  LABOR 
Office  of  Employee  Benefits  Security 
[  29  CFR  Parts  2510, 2520  ] 

EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 

Notice  of  Proposed  Rulemaking 

On  December  4,  1974,  notice  was  pub¬ 
lished  in  the  Federal  Register  (39  FR 
42234)  of  proposed  regulations  concern¬ 
ing  reporting  and  disclosure  under  the 
Employee  Retirement  Income  Security 
Act  of  1974.  On  May  5,  1975,  a  regulation 
was  published  (40  FR  19469;  see  also  40 
FR  20628,  May  12,  1975),  deferring  until 
August  31,  1975,  the  requirement  that 
plan  administrators  file  with  the  Secre¬ 
tary  of  Labor,  and  furnish  to  plan  par¬ 
ticipants  and  beneficiaries,  copies  of  a 
summary  plan  description;  and  that  plan 
administrators  file  a  plan  description 
with  the  Secretary. 

On  May  6, 1975,  a  notice  was  published 
(40  FR  19715)  that  the  Department  of 
Labor  had  begun  mailing  to  plan  admin¬ 
istrators  copies  of  the  official  plan  de¬ 
scription  form,  EBS-1,  and  that  certain 
final  regulations  concerning  covered 
plans,  plan  descriptions  and  summary 
plan  descriptions  would  appear  in  the 
Federal  Register. 

On  May  12,  1975,  a  final  rule  (40  FR 
20629)  and  a  proposed  rule  <40  FR 
20653)  redesignating  both  final  and  pro¬ 
posed  subchapters,  parts  and  sections 
were  published  in  the  Federal  Register. 
Under  this  redesignation  system,  the 
section  numbers  of  proposed  and  adopted 
regulations  promulgated  under  Chap¬ 
ter  XXV  are  based  on  the  section  num¬ 
bers  of  the  Act  to  which  each  regulation 
relates. 

The  December  4, 1974  proposed  regula¬ 
tions  have  been  redesignated  in  accord¬ 
ance  with  this  proposed  system. 

Because  these  proposals  cover  regula¬ 
tory  subject  matter,  such  as  a  further 
deferral  of  the  initial  reporting  and  dis¬ 
closure  deadline  and  guidance  concern¬ 
ing  coverage  of  certain  types  of  plans 
under  Title  I  of  the  Act,  publication  of 
these  proposals  in  final  form  should  be 
accomplished  as  soon  as  possible. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  or  arguments 
concerning  proposals  contained  in  this 
document,  on  or  before  July  9, 1975.  Such 
data,  views  and  arguments  should  be 
submitted  to  the  Office  of  Employee 
Benefits  Security,  Labor  Management 
Services  Administration,  U.S.  Depart¬ 
ment  of  Labor,  Washington,  D.C.  20216. 
All  comments  should  be  clearly  refer¬ 
enced  to  the  number  of  the  sections  to 
which  the  comments  are  directed. 

Section  2510.3-2.  Under  proposed 
i  2510.3-2,  severance  pay  plans  are  not 
“employee  pension  benefit  plans”  (pen¬ 
sion  plans)  even  though  payments  are 
made  to  employees  on  or  after  the  date 
on  which  they  terminate  employment, 
provided  the  payments  are  completed  be¬ 
fore  normal  retirement  age.  While  the 
term  “employee  pension  benefit  plan” 
encompasses  plans  which  result  “in  the 
deferral  of  Income  by  employees  for  pe¬ 
riods  extending  to  the  termination  of 


covered  employment  or  beyond,”  these 
plans  do  not  result  in  a  deferral  of  in¬ 
come  of  the  kind  contemplated  in  section 
3(2)  of  the  Act.  Furthermore,  to  cate¬ 
gorize  such  severance  plans  as  pension 
plans  would  erode  the  distinction  be¬ 
tween  “welfare  plan,”  as  defined  in  sec¬ 
tion  3(1)  of  the  Act,  and  pension  plans. 
Distributions  from  welfare  plans  are  re¬ 
lated  to  specific  contingencies  such  as 
severance  before  normal  retirement, 
while  pension  plans  are  those  under 
which  income  is  deferred,  and  consid¬ 
erations  such  as  vesting,  actuarial  reduc¬ 
tions  for  early  retirement  and  the  like 
affect  the  eventual  payment  of  such  de¬ 
ferred  income.  Consistent  with  this  dis¬ 
tinction  between  pension  and  welfare 
plans,  section  3(2)  (B)  covers,  for  ex¬ 
ample,  profit-sharing  plans  which  pro¬ 
vide  for  payments  either  at  termination 
of  employment  or  at  later  dates  up  to  the 
participant’s  normal  retirement  date. 

Section  2510.3-3.  Since  the  enactment 
of  the  Act,  the  Labor  Department  has  re¬ 
ceived  numerous  inquiries  relating  to  the 
coverage  under  Title  I  of  thf  Act  of  var¬ 
ious  types  of  practices  of  employers  with 
respect  to  employees  and  arrangements 
between  employers  and  employees.  This 
proposed  section,  issued  under  the  au¬ 
thority  of  section  505  of  the  Act,  is  de¬ 
signed  to  resolve  some  of  the  questions 
of  coverage  which  have  been  raised  in 
these  inquiries  by  clarifying  the  defini¬ 
tion  of  the  term  “employee  benefit  plan” 
in  section  3(3)  of  the  Act.  This  §  2510.3- 
3,  lists  a  number  of  employer-employee 
practices  and  arrangements  which  are 
not  employee  benefit  plans  within  the 
meaning  of  section  3(3)  of  the  Act.  Since 
under  section  4(a)  of  the  Act,  only  em¬ 
ployee  benefit  plans  within  the  meaning 
of  section  3(3)  are  subject  to  Title  I, 
the  practices  and  arrangements  listed  in 
this  section  will  not  be  subject  to  Title  I 
of  the  Act. 

This  section  does  not  purport  to  pre¬ 
sent  an  exhaustive  treatment  of  the 
statutory  definition  of  employee  benefit 
plans.  Moreover,  because  of  the  great  di¬ 
versity  of  arrangements  between  em¬ 
ployers  and  employees,  it  is  impossible  to 
discuss,  or  even  list,  all  of  them.  Conse¬ 
quently,  it  is  not  intended  that  infer¬ 
ences  as  to  the  treatment  of  particular 
practices  and  arrangements  not  listed 
herein  can  be  drawn  from  the  inclusion 
or  omission  of  any  topic  in  this  section. 

Several  of  the  practices  listed  in  this 
section  illustrated  the  principal  that  only 
those  plans,  funds  and  programs  which 
provide  benefits  within  the  Intended 
scope  of  the  listing  of  benefits  in  section 
3(1)  of  the  Act  are  welfare  plans.  There¬ 
fore,  such  practices  as  overtime  pay 
(5  2510.3-3(a) )  shift  and  holiday  pre¬ 
miums  (8  2510.3-3  (b) ),  holiday  gifts 
(8  2510.3-3  (c) ),  discount  sales  (8  2510.3- 
3(d)),  on-premises  service  facilities 
which  do  not  provide  section  3(1)  bene¬ 
fits  (8  2510.303(e)),  hiring  halls  (§  2510.- 
3-3  (f) ) ,  and  pay  for  jury  duty  and  court 
testimony  (8  2510.3-3(g) ),  are  not  cov¬ 
ered  by  section  3(1) .  These  practices  are 
not  welfare  plans  because  they  do  not 
provide  benefits  listed  In  section  3(1). 
Because  they  clearly  are  not  pension 
plans  under  section  3(2),  they  do  not 


constitute  employee  benefit  plans  and  are 
not  covered  by  Title  I  of  the  Act. 

Bonus  programs  (8  2510.3-3(h) )  are 
not  welfare  plans  because  they  do  not 
provide  benefits  listed  in  section  3(1). 
However,  unlike  practices  discussed  in 
the  preceding  paragraph,  they  may  be 
pension  plans.  For  example,  if  payments 
are  systematically  deferred  to  the  termi¬ 
nation  of  covered  employment  or  beyond, 
or  so  as  to  provide  retirement  income  to 
employees,  or  both,  a  bonus  program  may 
fall  within  the  criteria  of  section  3(2) 
and,  therefore,  constitute  a  pension  plan. 

Although  first-aid  stations  (§  2510.3-3 
(i) )  are  instrumental  in  the  provisions 
of  medical  care  in  the  event  of  sickness 
or  accident,  and  arguably  might  fall 
within  section  3(1) ,  coverage  of  such  fa¬ 
cilities  would  not  be  consonant  with  the 
Congressional  intent.  While  conferring 
incidental  benefits  on  employees,  these 
facilities  are  primarily  established  and 
maintained  in  the  context  of  providing  a 
safe  and  efficient  workplace.  The  protec¬ 
tion  which  would  be  afforded  to  em¬ 
ployees  if  such  facilities  were  treated  as 
employee  benefit  plans  would  not  justify 
the  costs  of  Title  I  compliance.  There¬ 
fore,  first-aid  stations  are  not  employee 
benefit  plans  under  section  3(3)  of  the 
Act. 

Remembrance  funds  (§  2510.3— 3(j) ) 
are  not  employee  benefit  plans.  Although 
these  funds  might  fall  within  the  literal 
terms  of  section  3(1)  of  the  Act,  their 
impact  on  the  continued  well-being  and 
security  of  employees  affected  by  them  is 
too  insignificant  to  warrant  coverage 
under  Title  I.  However,  it  is  not  intended 
that  a  fund  designed  to  accumulate  sav¬ 
ings  of  employees  or  members  of  em¬ 
ployee  organizations  to  be  applied  to¬ 
wards  funeral  expenses  would  be  ex¬ 
cluded  from  coverage  under  Title  I.  The 
assurance  that  the  cost  of  a  funeral  will 
not  have  to  be  borne  by  an  employee’s 
survivors  is  by  no  means  an  insignificant 
contribution  to  the  employee’s  sense  of 
financial  security  and  peace  of  mind,  and 
therefore  would  be  covered  by  Title  I. 

A  strike  fund  (8  2510.3-3 (k) )  is  not  a 
welfare  plan  under  section  3(1)  of  the 
.  Act.  Although  unemployment  benefits 
are  among  the  benefits  listed  in  section 
3(1),  a  strike  is  not  to  be  equated  with 
unemployment. 

An  informal  employer  policy  or  ab¬ 
sences  under  which  employees  are  per¬ 
mitted  to  be  absent  and  relieved  from 
duties  from  time  to  time  without  loss  of 
usual  compensation,  with  no  commit¬ 
ment  that  any  absence  will  be  so  treated, 
is  not  a  “plan”  or  “program”  (8  2510.3-3 
(1) ) .  Those  terms  contemplate  a  system¬ 
atic  and  predetermined  treatment  of 
classes  or  types  of  similar  situations.  An 
informal  policy — where,  for  example,  an 
employer  states  that  as  a  general  rule, 
no  pay  will  be  deducted  from  an  em¬ 
ployee’s  wages  on  account  of  occasional 
short  absences — fails  to  rise  to  the  level 
of  a  plan  or  program. 

Paid  sick  leave  and  paid  vacations 
(8  2510.3-3(m) )  are  not  treated  as  em¬ 
ployee  benefit  plans  because  they  are 
associated  with  regular  wages  or  salary, 
rather  than  benefits  triggered  by  con¬ 
tingencies  such  as  hospitalization.  More- 
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over,  the  abuses  which  created  the  im¬ 
petus  for  the  reforms  in  Title  I  were  not 
in  this  area,  and  there  is  no  indication 
that  Congress  intended  to  subject  these 
practices  to  Title  I  coverage. 

Industry  advancement  programs  which 
serve  as  mere  conduits  for  insurance  pay¬ 
ments  by  member  employers  to  employee 
benefit  plans  are  not  employee  benefit 
plans  if  they  do  not  provide  benefits 
meeting  the  criteria  of  section  3(1)  or 
3(2)  of  the  Act  to  employees  or  their 
beneficiaries  (§  2510.3-3 (n)).  The  bene¬ 
fit  plans  to  which  payments  are  chan¬ 
neled  through  such  a  program,  how¬ 
ever,  may  be  employee  benefit  plans  if 
they  meet  the  criteria  of  section  3(1)  or 
3(2)  of  the  Act.  For  example,  a  funded 
program  maintained  by  a  trade  associa¬ 
tion  provides  public  relations  services  for 
the  industry,  sponsors  management, 
market  development  and  accident  pre¬ 
vention  seminars,  and  also  transfers 
funds  to  health  plans  maintained  by 
member  employers.  The  program  is  not 
an  employee  benefit  plan;  the  member 
employers’  health  benefit  plans  are. 

Although  section  3(1)  of  the  Act 
could  be  read  to  include  job-skill  train¬ 
ing  within  the  term  “welfare  plan”,  such 
training  is  virtually  inseparable  from 
an  employee’s  normal  duties  for  which 
compensation  is  paid,  and  therefore  is 
not  treated  as  an  employee  benefit  plan 
(5  2510.3-3(o)). 

A  group  insurance  program  offered  by 
an  insurer  to  employees  of  an  employer 
or  members  of  an  employee  organization 
is  not  an  employee  benefit  plan  if  it 
meets  the  criteria  set  forth  in  proposed 
§  2510.3-3  (p) .  The  program  must  be  on 
a  completely  voluntary  basis  i.e.,  no  em¬ 
ployee  or  member  may  be  required  to 
participate/8  as  a  condition  of  employ¬ 
ment  or  membership.  The  functions  of 
the  employer  or  employee  organization 
must  be  limited  to  publicizing  the  pro¬ 
gram  and  handling  premium  payments 
through  payroll  deductions  or  dues 
checkoffs.  The  employer  or  employee  or¬ 
ganization  must  not  make  contributions 
or  receive  consideration  in  connection 
with  the  program,  and  must  not  hold  out 
the  program  as  a  benefit  of  employment 
or  membership.  The  involvement  of  the 
employer  or  employee  organization  in 
such  programs  is  so  minimal  that  the 
program  cannot  be  said  to  be  “establish¬ 
ed  and  maintained  by  an  employer  or  by 
an  employee  organization  or  by  an  em¬ 
ployee  organization  or  by  both,” — a  re¬ 
quirement  for  both  welfare  plans  under 
section  3(1)  of  the  Act  and  pension  plans 
under  section  3(2) . 

Under  proposed  §  2510.3-3(q),  a  plan 
fund  or  program  established  or  main¬ 
tained  by  an  employer  is  not  an  em¬ 
ployee  benefit  plan  if  no  employees  (as 
defined  in  section  3(6)  of  the  Act  and 
in  §  2510.3-6)  are  participants  covered 
under  the  plan  (as  that  term  is  defined 
In  5  2520.104-1  (c),  (d)  and  (e).  This 
rule  follows  from  the  definitions  of  “wel¬ 
fare  plan”  in  section  3(1)  of  the  Act  and 
“pension  plan”  in  section  3(2)  of  the 
Act. 

In  order  to  constitute  a  welfare  plan 
under  section  3(1),  a  plan,  fund  or  pro¬ 
gram  must  be  established  or  maintained 


\ 

to  provide  one  or  more  specified  types  of 
welfare  benefits  to  its  participants  or 
their  beneficiaries.  Under  section  3(7)  of 
the  Act,  a  participant  is  an  employee  of 
an  employer  or  a  member  or  former 
member  of  an  employee  organization. 
Under  section  3(7),  with  respect  to  a 
plan  established  and  maintained  by  an 
employer,  it  is  the  common  law  employ¬ 
ment  relationship  which  confers  the 
status  of  participant  covered  under  the 
plan  on  an  individual.  A  plan  established 
or  maintained  by  an  employer  which  does 
not  provide  welfare  benefits  to  any  in¬ 
dividual  who  is  an  employee  (or  former 
employee)  or  a  beneficiary  of  an  em¬ 
ployee  (or  former  employee)  is  not  an 
employee  welfare  benefit  plan  within  the 
meaning  of  section  3(1). 

In  order  to  constitute  a  pension  plan 
under  section  3(2),  a  plan,  fund  or  pro¬ 
gram  must  either  provide  retirement  in¬ 
come  to  employees  or  result  in  a  deferral 
of  income  by  employees.  If  none  of  the 
individuals  for  whom  a  plan  provides  re¬ 
tirement  income  or  results  in  a  deferral 
of  income  is  an  employee  (or  former  em¬ 
ployee)  then  the  plan  is  not  a  pension 
plan. 

One  effect  of  proposed  §  2510.3-3(q) , 
when  read  in  conjunction  with  proposed 
§  2510.3-6,  is  that  so-called  “Keogh” 
(“H.R.  10”)  plans  which  provide  contri¬ 
butions  or  benefits  only  for  employees 
within  the  meaning  of  section  401(c)  (1) 
of  the  Internal  Revenue  Code  of  1954 
("the  Code”),  self-employed  individuals 
and  owner-employees  will  generally  not 
be  employee  pension  benefit  plans  within 
the  meaning  of  section  3(3)  of  the  Act 
and,  therefore,  not  covered  by  Title  I. 
For  example,  a  Keogh  plan  under  which 
only  partners  or  only  a  sole  proprietor 
are  participants  covered  under  the  plan 
will  not  be  covered  under  Title  I.  How¬ 
ever,  a  Keogh  plan  under  which  one  or 
more  common  law  employees,  in  addi¬ 
tion  to  the  self-employed  individuals 
themselves,  are  participants  covered 
under  the  plan  will  be  covered  by  Title  I. 

Section  2510.3-6.  Proposed  §  2510.3-6 
provides  that,  for  purposes  of  Title  I  of 
the  Act,  sole  proprietors  of  unincorpo¬ 
rated  trades  or  businesses  and  their 
spouses  are  not  employees  with  respect  to 
their  unincorporated  trades  or  busi¬ 
nesses,  and  partners  are  not  employees 
with  respect  to  their  partnerships. 

Under  proposed  §  2510.3-3  (q)  a  plan, 
fund  or  program  established  or  main¬ 
tained  by  an  employer  under  which  no 
participant  covered  under  the  plan  1s  an 
employee  (or  former  employee)  is  not  an 
employee  benefit  plan  under  section  3(3) 
of  the  Act. 

The  definition  of  the  term  “employee” 
in  section  3(6)  of  the  Act  could  be  read 
as  broadly  as  section  401(c)(1)  of  the 
Code,  which  sweeps  almost  any  working 
individual  under  the  term  “employee” 
for  purposes  of  section  401,  regardless  of 
common  law  or  other  established  con¬ 
cepts  of  the  employment  relationship. 
In  view  of  the  policies  set  forth  in  sec¬ 
tion  2  of  the  Act,  however,  the  basic 
thrust  of  the  protections  which  Congress 
provided  in  Title  I  is  not  directed  toward 
so  wide  a  class  of  individuals.  In  situa¬ 


tions  where  Title  I  protections  are  un¬ 
necessary — where  the  abuses  which  Con¬ 
gress  sought  to  prevent  are  unlikely  to 
occur — enforcement  of  Title  I  would  not 
only  impose  unnecessary  costs  on  bene¬ 
fit  plans,  but  also  divert  resources  of  the 
Department  of  Labor  from  administer¬ 
ing  Title  I  in  situations  where  genuine 
abuses  existed  or  could  arise. 

Consequently,  the  definition  of  “em¬ 
ployee”  in  section  3(6)  of  the  Act  should 
not  be  read  as  broadly  as  the  definition 
of  “employee”  in  section  401(c)  (1)  of  the 
Code.  Proposed  5  2510.3-6  is  designed  to 
clarify  the  extent  to  which  certain 
classes  of  individuals  are  to  be  treated  as 
employees  for  purposes  of  Title  I.  It  is 
not  intended  to  represent  an  exhaustive 
treatment  of  the  term  “employee”  how¬ 
ever,  and  no  inferences  should  be  drawn 
with  respect  to  situations  not  expressly 
discussed  therein. 

Under  proposed  §  2510.3-6(a),  sole 
proprietors  of  unincorporated  trades  or 
businesses  and  their  spouses  are  not 
treated  as  employees  with  respect  to  such 
trades  or  businesses.  The  sole  proprietor 
and  his  or  her  spouse  have  no  need  for 
the  protections  of  Title  I  with  respect  to 
a  benefit  plan  controlled  by  the  sole 
proprietor.  Moreover,  neither  the  sole 
proprietor  nor  his  or  her  spouse  is  gen¬ 
erally  considered  to  be  an  “employee”  in 
ordinary  usage  of  the  term. 

Under  proposed  §  2510.3-6 (b) ,  partners 
are  not  treated  as  employees  with  re- 
spoct  to  their  partnerships.  In  ordinary 
usage  and  under  common  law,  the  term 
“employee”  is  generally  not  considered  to 
include  a  partner.  In  adcjltion,  in  a  plan 
or  program  covering  only  partners,  the 
protection  which  Title  I  was  designed  to 
provide  is  unnecessary,  because  pjartners 
are  generally  capable  of  protecting  their 
own  interests  under  existing  law. 

There  may,  however,  be  situations 
where  employer-employee  relationships 
are  deliberately  structured  or  restruc¬ 
tured  as  partnerships  to  evade  the  re¬ 
quirements  of  Title  I — for  example, 
where  a  wage-earning  clerical  employee 
of  a  professional  partnership  is  given  a 
minute  interest  in  the  partnership  in  ad¬ 
dition  to  his  or  her  wages.  The  Depart¬ 
ment  of  Labor  intends  to  examine  these 
relationships  in  light  of  the  policy  set 
forth  in  section  2  of  the  Act,  and  may 
take  the  position  that  some  individuals  in 
these  situations  are  in  fact,  employees 
under  section  3(6)  of  the  Act  and  entitled 
to  the  protection  of  Title  I. 

Under  proposed  §  2510.3-6(b),  part¬ 
nership  buy-out  agreements  described  in 
section  736  of  the  Code  will  not  be  sub¬ 
ject  to  Title  I.  Spocific  exemptions  for 
such  buy-out  agreements  from  Parts  2,  3 
and  4  of  Title  I  appear  in  sections  201(5) , 
301(a)(6)  and  401(a)(2)  respoctively. 
Although  there  is  no  specific  exemption 
from  Part  1,  the  legislative  history  of  the 
Act  suggests  that  section  736  agreements 
were  not  intended  to  be  covered  by  Title 
I. 

In  many  Instances  an  executive  of  a 
smaller  or  medium-sized  corporation  who 
Is  also  a  shareholder  of  the  corporation 
occupies  a  position  with  respect  to  an 
employee  benefit  plan  maintained  by  the 
corporation  similar  to  the  position  occu- 
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pied  by  a  partner  with  respect  to  a  plan 
maintained  by  a  partnership.  No  pro¬ 
vision  for  plans  covering  only  such  cor¬ 
porate  executive-shareholders  has  been 
included  in  proposed  S  2510.3-6.  In  view 
of  the  greater  complexity  of  corporate 
relationships,  and  in  view  of  the  fact  that 
virtually  every  Individual  who  is  an  em¬ 
ployee  of  a  publicly  traded  corporation 
may  readily  acquire  a  few  shares  of  the 
corporation,  a  blanket  exclusion  of  cor¬ 
porate  shareholders  from  the  term  “em¬ 
ployee”  would  obviously  be  inappropriate. 

However,  plan  administrators  of  plans 
which  cover  only  corporate  executives 
may  be  entitled  to  take  advantage  of  the 
alternative  method  of  compliance  for 
pension  plans  for  a  select  group  of  man¬ 
agement  or  highly  compensated  em¬ 
ployees  in  §  2520.104-23,  or  the  exemp¬ 
tion  for  welfare  plans  for  certain  selected 
employees  in  S  2520.104-24. 

Section  2520.102-2.  Proposed  S  2520.- 
102-2  (§  2523.25  of  the  December  4,  1974, 
proposed  regulations)  describes  the  style 
and  format  of  the  summary  plan  descrip¬ 
tion  which  must  be  furnished  to  partici¬ 
pants  and  beneficiaries. 

Several  comments  raised  objections  to 
the  requirement  that  a  statement  con¬ 
cerning  plan  termination  insurance 
coverage  under  Title  IV  be  placed  on  the 
front  cover.  The  proposed  rule  has  been 
modified  to  require  that  the  statement 
concerning  coverage  of  benefits  under 
termination  insurance  need  only  be  noted 
conspicuously  on  the  first  page  of  text 
rather  than  on  the  cover  of  a  summary 
plan  description  booklet.  Such  notice  of 
coverage  should  reference  the  more  de¬ 
tailed  discussion,  located  elsewhere  in  the 
summary  plan  description,  of  any  limita¬ 
tions  on  benefit  coverage  and  the  manner 
in  which  further  information  may  be  ob¬ 
tained  on  termination  insurance. 

Plan  termination  insurance  under 
Title  IV  does  not  apply  to  multiemployer 
plans  until  January  1,  1978.  Therefore, 
no  requirement  is  placed  on  multiem¬ 
ployer  plans  to  include  a  statement  con¬ 
cerning  plan  termination  insurance  until 
January  1,  1978. 

Several  comments  received  on  the  pro¬ 
posed  rule  also  discussed  the  require¬ 
ment  that  assistance  be  provided  to 
non-English  speaking  participants  if  a 
majority  of  the  participants  in  one  fa¬ 
cility  covered  by  the  plan  were  not 
literate  in  the  English  language  and 
were,  therefore,  unable  to  fully  under¬ 
stand  the  rights  and  obligations  de¬ 
scribed  in  the  summary  plan  description. 
These  comments  pointed  out  the  diffi¬ 
culty  of  defining  an  employer  “facility” 
for  purposes  of  the  regulation  and  the 
possibility  of  a  wide  variance  in  the  ap¬ 
plication  of  this  rule  as  a  result  of  dif¬ 
ferent  interpretations  of  the  term, 
“facility.” 

The  proposed  rule  has  been  modified 
to  eliminate  this  ambiguity  and  to  clarify 
those  situations  in  which  assistance  must 
be  provided.  In  the  case  either  of  a  plan 
which  has  500  participants  literate  only 
in  a  language  other  than  English  or  of 
any  employer  establishment  which  has 
50  percent  or  more  plan  participants  who 
are  literate  only  in  a  language  other 


than  English,  assistance  must  be  given 
in  the  appropriate  language.  “Establish¬ 
ment”  is  defined  as  that  term  is  used 
in  the  Fair  Labor  Standards  Act  of  1938, 
as  amended  (52  Stat  1060;  29  U.S.C. 
201  et  seq.)  Regulations  under  the  Fair 
Labor  Standards  Act  define  an  “estab¬ 
lishment”  as  “a  distinct  physical  place 
of  business,”  rather  than  “an  entire  busi¬ 
ness  or  enterprise.”  (29  CFR  779.23). 
This  approach  treats  the  problem  both 
on  plan-wide  basis,  where  a  substantial 
number  of  participants  justify  the  re¬ 
quirement  that  assistance  be  provided 
(and  may  make  translation  of  some  ma¬ 
terials  economically  feasible) ,  and  on  an 
establishment  basis,  where  a  relatively 
small  number  of  participants  in  a  rather 
isolated  establishment  may  have  the 
most  critical  need  for  assistance  and 
could  be  aided  on  an  informal  basis  at 
modest  cost.  The  assistance  which  is  to 
be  provided  may  be  in  the  form  of  oral 
counseling  and  need  not  involve  any 
written  material. 

Section  2520.102-3.  Proposed  §  2520.- 
102-3  (§  2535.35  in  the  December  4,  1974, 
proposed  regulations)  sets  forth  the  in¬ 
formation  that  must  be  included  in  the 
summary  plan  description  furnished  to 
plan  participants  and  beneficiaries. 

Several  comments  on  this  regulation 
noted  that  the  requirement  of  describing 
the  relevant  provisions  of  any  appli¬ 
cable  collective-bargaining  agreement 
could  be  unduly  burdensome,  as  could 
the  requirement  that  all  plan  trustees 
and  agents  for  service  of  legal  process 
for  the  plan  be  listed  and  Identified. 

The  proposed  regulation  has  been  re¬ 
vised  to  ease  the  burden,  particularly 
on  large  multiemployer  plans,  of  de¬ 
scribing  relevant  provisions  of  applicable 
collective-bargaining  agreements.  Large 
multiemployer  plans  may  involve  a  great 
many  collective-bargaining  agreements, 
and  detailed  reporting  as  to  each  would 
be  onerous  and  non-productive.  Even  for 
smaller  multiemployer  plans  and  single 
employer  plans,  the  requirement  to  sum¬ 
marize  collective-bargaining  provisions 
would  not  be  justified  by  the  usefulness 
of  the  information  provided.  Accordingly 
proposed  §  2520.102-3  states  that  the 
summary  plan  description  need  not 
describe  the  relevant  provisions  of  all 
applicable  collective-bargaining  agree¬ 
ments.  Rather,  the  summary  plan  de¬ 
scription  must  contain  a  list  of  the  rele¬ 
vant  collective-bargaining  agreements 
and  specify  the  relevant  section  numbers. 
Plans  with  ten  or  more  collective-bar¬ 
gaining  agreements  are  required  only 
to  list  the  organizations  which  are  par¬ 
ties  to  the  collective-bargaining  agree¬ 
ments.  In  addition,  the  summary  plan 
description  should  Include  in  a  very  gen¬ 
eral  sense  the  topics  which  are  the  sub¬ 
ject  matter  of  the  relevant  provisions 
in  collective-bargaining  agreements.  For 
example,  the  rate  of  contribution  to  the 
plan  may  be  identified  as  one  general 
topic  treated  in  the  relevant  collective- 
bargaining  agreement  provisions. 

The  requirement  to  list  all  the  trustees 
of  a  plan  or  agents  for  service  o f  legal 
process  was  retained,  as  this  informa¬ 
tion  could  be  Important  to  a  participant 


or  beneficiary  seeking  further  informa¬ 
tion  or  bringing  a  law  suit  for  the  clarifi¬ 
cation  or  enforcement  of  his  rights  under 
the  plan. 

A  new  paragraph  (m)  has  been  added 
setting  forth  the  requirement  to  state 
certain  facts,  when  applicable,  concern¬ 
ing  provisions  set  forth  in  the  summary 
plan  description.  The  new  paragraph  is 
addressed  to  the  following  situation. 
Pension  plans  may  have  provisions  relat¬ 
ing  to  participation,  vesting,  joint  and 
survivor  annuities  and  the  like  which 
are  not  in  compliance  with  Title  I  of  the 
Act  on  May  30,  1976.  It  may  be  intended 
that  amendments,  retroactive  to  the  first 
day  of  the  1976  plan  year,  will  be  made  at 
a  later  date  to  bring  these  provisions  Into 
compliance.  It  would  be  misleading 
merely  to  list  the  provisions  currently  in 
force  in  such  a  case.  The  regulation  re¬ 
quires  that  the  summary  plan  descrip¬ 
tion  explain  the  conditional  status  of 
such  provisions  for  the  1976  plan  year. 
Specifically,  it  must  identify  the  provi¬ 
sions  that,  as  set  forth,  are  not  in  com¬ 
pliance  with  Title  I  of  the  Act,  and  state 
the  intention  to  amend  those  provisions 
and  make  the  amendments  retroactive  to 
the  first  day  of  the  1976  plan  year.  This 
information  will  present  a  significantly 
more  comprehensive  and  accurate  pic¬ 
ture  of  the  plan  to  participants  and  bene¬ 
ficiaries. 

Upon  further  consideration  of  the  ap¬ 
plication  of  the  disclosure  requirements 
of  the  Act  to  plans  funded  from  union 
members’  dues,  a  specific  reference  to 
this  situation  was  provided  in  paragraph 
(s). 

Dues-funded  welfare  plans  have  a  long 
history  in  many  unions.  In  a  number  of 
cases,  they  are  referred  to  as  funds,  and 
special  mention  of  them  is  made  in  union 
constitutions.  It  is  not  uncommon  for  a 
portion  of  individual  dues  (e.g.,  $1,  of  a 
member’s  $2.50  payment)  to  be  identified 
in  communications  to  members  as  their 
contribution  to  a  fund  or  funds.  The 
amounts  so  collected  are  often  separately 
Identified  and  allocated  in  the  accounting 
records  of  the  union. 

Typically,  however,  they  are  not  held 
in  trust  by  one  or  more  trustees  and, 
therefore,  do  not  obtain  the  degree  of 
protection — e.g.,  protection  from  general 
creditors  of  the  union — afforded  trusteed 
arrangements.  In  fact  the  union  is  not 
legally  bound  to  use  amounts  collected 
for  the  plan  only  for  plan  purposes.  It 
may  use  the  amounts  so  identified  for 
plan  purposes  or  for  general  union  pur¬ 
poses.  It  may  also  allocate  additional 
amounts  from  general  union  funds  for 
plan  purposes. 

The  disclosure  requirements  of  the 
Act  require  clear  disclosure  to  partici¬ 
pants  of  non-trusteed,  dues-flnanced 
plans  of  the  fact  that  amounts  collected 
in  the  name  of  specified  plans  may  poten¬ 
tially  be  used  for  other  purposes.  The 
regulation  proposed  by  the  Department 
of  Labor  is  directed  solely  at  effectuat¬ 
ing  the  requirement  of  clear  disclosure. 
There  is  no  intent  to  require  any  sub¬ 
stantive  change  in  the  way  such  plans 
are  administered;  specifically,  this  reg¬ 
ulation  does  not  state  or  imply  that  a 
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formal  trust  must  be  imposed  on  funds 
collected  by  unions  for  dues-paid  plans. 

Accordingly,  paragraph  (s)  clarified 
the  application  of  the  disclosure  require¬ 
ments  of  the  Act  to  dues-paid  plans  as 
follows:  It  explicitly  calls  for  a  statement 
in  the  summary  plan  description  that 
contributions  to  the  plan  may  be  used 
for  general  union  purposes,  when  that 
is  the  case.  If  union  documents  govern¬ 
ing  the  plan  contain  statements  that  con¬ 
tributions  may  not  be  used  for  non-plan 
purposes,  when,  in  fact,  the  union  uses 
such  funds  for  non-plan  purposes,  the 
regulation  states  that  the  summary  plan 
description  must  also  contain  an  affirma¬ 
tion  that  the  funds  are  subject  to  gen¬ 
eral  union  use  notwithstanding  contrary 
statements  in  union  documents. 

The  Department  recognizes  that  this 
is  an  imperfect  method  of  disclosure.  It 
is  proposed  as  a  temporary  measure  so 
that  unions  with  documents  containing 
inconsistent  statements  will  not  be 
deemed  to  be  in  non-compliance  with  the 
disclosure  provisions  of  the  Act  unless 
they  amend  immediately,  even  at  the 
cost  of  calling  a  special  convention  to 
revise  the  union  constitution. 

The  Act  is  structured  to  provide  clear 
Information  to  participants  and  bene¬ 
ficiaries  about  important  aspects  of  their 
plans.  Contradictions  between  summary 
plan  descriptions  and  other  plan  docu¬ 
ments — to  which  participants  and  bene¬ 
ficiaries  are  assured  access  by  the  Act — 
detract  from  achievement  of  that  end. 
Accordingly,  it  is  proposed  in  paragraph 
(s)  that  a  summary  plan  description 
which  is  still  contradicted  by  other  plan 
documents  after  a  reasonable  time  has 
elapsed  will  no  longer  be  considered  in 
compliance.  The  intent  of  this  provision 
is  to  allow  a  union  to  continue  normal 
operations,  on  the  basis  of  the  summary 
plan  description  statement  and  affirma¬ 
tion  discussed  above,  only  until  the  next 
regular  occasion  to  amend  inconsistent 
documents — in  the  case  of  union  con¬ 
stitutions,  usually  the  next  convention. 

Section  2520.102-4.  Proposed  section 
2520.102-4  (5  2523.22  of  the  December  4, 
1974,  proposed  regulations)  provides  an 
option  to  prepare  different  summary  plan 
descriptions  for  various  classes  of  par¬ 
ticipants  or  beneficiaries,  within  the  re¬ 
quirement  of  section  104(b)(1)  of  the 
Act  that  a  summary  plan  description  be 
furnished  to  certain  participants  and 
beneficiaries  covered  under  the  plan. 

The  comments  to  the  December  4  pro¬ 
posed  regulations  contained  objections  to 
the  requirement  that  the  plan  adminis¬ 
trator  who  elects  this  option  must  list 
on  the  cover  of  the  summary  plan  de¬ 
scription  booklet  the  classes  of  partici¬ 
pants  for  which  different  summary  plan 
descriptions  have  been  prepared.  The 
listing  could  be  quite  lengthy,  and  would 
affect  the  attractiveness  of  the  plan 
booklet’s  cover.  A  long  listing  of  various 
classes  of  participants  and  beneficiaries 
on  the  cover  page  could  also  mislead  or 
confuse  a  reader  of  the  summary  plan 
description.  Therefore,  this  proposed 
regulation  has  been  modified  to  require 
that  the  listing  of  the  various  classes  of 
participants  and  beneficiaries  for  whom 


different  summary  plan  descriptions  have 
been  prepared  be  clearly  identified  on  the 
first  page  of  text.  Under  this  require¬ 
ment,  a  long  listing  of  classes  would  not 
dominate  or  overwhelm  the  entire  cover 
of  the  summary  plan  description. 

Section  2520.104-2.  Proposed  section 
2520.104-2  (§  2520.30  of  the  December  4, 
1974,  proposed  regulations)  provides  a 
postponement  of  the  effective  date  of  the 
annual  reporting  requirements  for  an 
employee  benefit  plan  having  a  plan  year 
other  than  a  calendar  year  and  an  exten¬ 
sion  of  the  WPPDA  reporting  require¬ 
ments  for  such  plans. 

The  comments  received  on  the  Decem¬ 
ber  4  proposed  regulation  requested  clar¬ 
ification  of  filing  dates  for  the  last  an¬ 
nual  report  under  the  WPPDA  and  the 
first  annual  report  under  ERISA.  This 
proposed  regulation  has  been  revised  by 
clarifying  the  requirements  and  also  by 
providing  a  more  detailed  example  of 
the  effect  of  the  regulation.  In  addition, 
this  proposal  has  been  revised  to  clarify 
the  postponement  of  the  disclosure  re¬ 
quirements  to  make  copies  of  the  latest 
annual  report  available  for  inspection 
and  to  furnish  such  reports  to  a  partici¬ 
pant  or  beneficiary  upon  request.  Under 
this  proposed  regulation  such  disclosure 
is  not  necessary  until  the  filing  of  the 
first  annual  report  under  ERISA. 

Section  2520.104-3.  Section  2520.104-3 
proposes  to  amend  the  present  §  2520.- 
104-3,  published  in  the  Federal  Reg¬ 
ister  on  May  5,  1975  (40  FR  19469, 
see  also  40  FR  20628,  May  12,  1975), 
to  defer  the  reporting  and  disclosure 
dates  for  certain  provisions  of  Part  1, 
Title  I  of  the  Act  until  May  30,  1976. 
Under  the  provisions  of  Part  1  and 
the  December  4,  1974  proposed  regula¬ 
tions,  administrators  of  plans  subject  to 
Part  1  on  January  1,  1975  were  required 
to  file  a  plan  description  and  a  copy  of 
the  summary  plan  description  with  the 
Secretary  and  to  furnish  a  summary 
plan  description  to  plan  participants  and 
certain  beneficiaries  by  April  30,  1975. 
Several  comments  were  received  recom¬ 
mending  an  extension  of  this  reporting 
and  disclosure  date  to  allow  plan  admin¬ 
istrators  sufficient  time  to  adequately 
prepare  the  required  documents.  In  view 
of  these  comments,  the  April  30,  1975  re¬ 
porting  and  disclosure  date  was  deferred 
until  August  31,  1975  by  §  2520.104-3, 
promulgated  on  May  5, 1975. 

An  analysis  by  the  Department  of  La¬ 
bor  of  the  effect  of  the  August  31,  1975 
deadline,  re-evaluation  of  the  comments 
on  the  December  4,  1974  proposed  regu¬ 
lations  and  consideration  of  subsequently 
received  comments  demonstrate  that  a 
further  deferral  is  necessary.  Plan  ad¬ 
ministrators  would  not  have  enough  time 
to  gather  records  and  data  necessary  to 
prepare  and  disclose  the  initially  re¬ 
quired  documents  by  August  31,  1975. 
Moreover,  amendments  to  pension  plans 
required  to  comply  with  structural  fidu¬ 
ciary  requirements  of  Part  4  of  Title  I  of 
the  Act  may  be  deferred  for  some  plans 
to  December  31,  1975  under  regulations 
of  the  Department  of  Labor.  Therefore, 
reports  and  descriptions  made  in  1975 
might  reflect  provisions  that  would 


shortly  be  amended.  By  providing  an  op¬ 
portunity  to  submit  these  documents  af¬ 
ter  amendments  are  due,  the  May  30, 
1976  date  permits  preparation  of  more 
useful  documents  and  avoids  early 
amendments  to  them. 

It  was  therefore  determined  that  a 
deferral  of  the  August  31,  1975  report¬ 
ing  and  disclosure  deadline  to  May  30, 
1976  would  be  in  the  best  interests  of 
all  concerned.  Plan  participants  will  re¬ 
ceive  much  better  plan  documents,  plans 
will  be  able  to  avoid  the  substantial 
burdens  created  by  a  premature  report¬ 
ing  and  disclosure  date,  and  the  Depart¬ 
ment  of  Labor  will  receive  complete  and 
timely  filed  documents. 

This  regulation  proposes  deferral  of 
the  reporting  and  disclosure  deadline 
until  May  30,  1976.  The  deferral  applies 
only  to  plans  subject  to  Part  1  of  Title  I 
of  the  Act  on  or  before  January  31,  1976. 
In  effect,  the  deferral  operates  as  an 
exception  to  several  provisions  of  Part  1. 

First,  the  deferral  is  an  exception  to 
the  general  rule  that  a  plan  administra¬ 
tor  must  report  and  disclose  certain 
documents  within  120  days  after  the 
plan  becomes  subject  to  Part  1.  Plans 
subject  to  Part  1  on  or  before  January  31, 
1976  may  defer  both  the  initial  dis¬ 
closure  of  the  summary  plan  description 
and  the  initial  filing  of  the  plan  descrip¬ 
tion  and  a  copy  of  the  summary  plan 
description  until  May  30,  1976.  These 
plans  are,  however,  required  to  file  a 
short  form  plan  description — consisting 
of  the  first  two  pages  of  Department  of 
Labor  Form  EBS-1  and  the  signature 
page  (item  38  only) — with  the  Secretary 
of  Labor  before  May  30,  1976.  Those 
plans  subject  to  Part  1  on  or  before 
May  4,  1975  must  file  the  short  form 
plan,  description  by  August  31,  1975. 
Plans  which  become  subject  to  Part  1  on 
a  date  after  May  4,  1975  must  file  the 
short  form  plan  description  within  120 
days  of  such  date.  The  short  form  plan 
description  will  be  used  by  the  Depart¬ 
ment  as  an  aid  in  making  determinations 
about  plan  coverage  and  reporting  and 
disclosure  requirements. 

Second,  in  the  case  of  certain  pension 
plans,  the  deferral  operates  as  an  ex¬ 
ception  to  the  general  rule  that  a  plan 
administrator  must  furnish  plan  partic¬ 
ipants  and  certain  beneficiaries  with 
summaries  of  material  modifications  to 
the  plan  within  120  days  after  the  end 
of  the  plan  year  in  which  they  are 
adopted.  Under  the  alternative  to  defer 
the  initial  reporting  and  disclosure  re¬ 
quirements,  the  regulation  reduces  the 
period  for  furnishing  summaries  of  spe¬ 
cific  matreial  modifications  to  ensure 
timely  filing  consistent  with  provisions 
of  the  Act.  Some  pension  plans  may  not 
be  amended  to  comply  with  certain  pro¬ 
visions  of  the  Act  e.g.  minimum  partici¬ 
pation  and  vesting  standards,  by  the  first 
day  of  the  plan  year  beginning  in  1976. 
Rather,  these  plans  will  be  subsequently 
amended  and  the  amendments,  when 
made,  will  be  retroactive  to  the  first  day 
of  the  1976  plan  year.  The  administrator 
of  such  plans  is  required  to  disclose  sum¬ 
maries  of  these  amendments  within  120 
days  after  they  are  made. 
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Other  pension  plans  will  be  amended 
to  comply  with  certain  provisions  of  the 
Act  on  the  first  day  of  the  1976  plan  year 
or  at  a  later  date,  but  will  make  these 
amendments  conditional  upon  a  deter¬ 
mination  by  the  Internal  Revenue  Serv¬ 
ice  that  the  amendments  meet  the  re¬ 
quirements  of  the  Internal  Revenue 
Code  for  tax  qualification.  These  plans 
must  disclose  summaries  of  these 
amendments  within  120  days  after  re¬ 
ceiving  the  determination. 

Section  2520.104-4.  Some  of  the  com¬ 
ments  received  in  response  to  publication 
of  the  December  4,  1974  proposed  regula¬ 
tions  suggested  special  provisions  for 
pension  plans  which  have  absorbed  other 
pension  plans  through  a  merger  or  other 
acquisition.  Such  a  merger  could  create 
a  limited  class  of  participants  and  bene¬ 
ficiaries  who  still  have  “grandfathered” 
benefit  rights  under  the  provisions  of  the 
old  merged  or  acquired  plan.  This  class 
of  participants  and  beneficiaries  would 
be  affected  by  provisions  of  both  the  old 
plan  and  the  successor  plan.  Those  who 
are  participants  and  beneficiaries  only  of 
the  successor  plan  would  not  be  affected 
by  the  provisions  of  the  old  plan  or  plans. 
Therefore,  inclusion  of  relevant  provi¬ 
sions  of  the  old  plan  in  a  summary  plan 
description  furnished  to  all  participants 
and  beneficiaries  of  the  successor  plan 
would  be  useless  for  many  of  them,  and 
might  confuse  or  mislead  them.  Accord¬ 
ingly,  §  2520.104-4  proposes  an  alterna¬ 
tive  method  of  compliance  under  section 
110  of  the  Act  for  certain  successor  pen¬ 
sion  plans. 

To  elect  this  alternative  method  of 
compliance,  a  successor  pension  plan 
must  have  furnished,  at  the  time  of  the 
merger,  certain  documents  to  partici¬ 
pants  covered  under  the  plan,  benefici¬ 
aries  receiving  benefits  under  the  plan, 
and  former  employees  with  vested  bene¬ 
fits.  These  documents  include  a  copy  of 
the  summary  plan  description  or  plan 
booklet  of  the  new  successor  plan,  and 
descriptions  of  the  merger  agreement 
and  any  transitional  provisions  affecting 
benefits  of  participants  and  beneficiaries. 
A  copy  of  the  old  plan  summary  descrip¬ 
tion  must  also  have  been  made  available, 
without  charge,  at  the  same  time. 

The  summary  plan  description  which 
must  be  furnished  by  the  successor  plan 
under  this  alternative  method  of  com¬ 
pliance  need  not  describe  the  relevant 
provisions  of  any  old  plan.  Similarly,  a 
summary  plan  description  of  the  provi¬ 
sions  of  any  old  plan  need  not  be  filed 
with  the  Secretary  of  Labor.  However, 
the  successor  plan  must  furnish  a  sum¬ 
mary  plan  description  which  lists  on  the 
first  page  of  the  text  the  class  or  classes 
of  participants  and  beneficiaries  still  af¬ 
fected  by  the  provisions  of  any  former 
plan.  In  this  way,  all  participants  and 
beneficiaries  will  be  made  aware  of  the 
various  classes  or  groups  which  are  still 
affected  by  relevant  provisions  of  a  for¬ 
mer  plan.  The  summary  plan  descrip¬ 
tion  must  also  state  that  a  copy  of  the 
summary  plan  description  or  plan  booklet 
of  any  old  plan  will  be  furnished  to  any 
participant  or  beneficiary  upon  request, 
so  that  a  participant  or  beneficiary  who 


may  have  lost  or  misplaced  his  old  plan 
booklet  may  obtain  another  copy. 

Section  2520.104-20.  Proposed  S  2520.- 
104-20  (§  2521.10  of  the  December  4  pro¬ 
posed  regulations)  provides  an  exemp¬ 
tion  from  filing  requirements  for  certain 
welfare  plans. 

Although  most  of  the  comments  re¬ 
ceived  indicated  that  the  exemption  set 
forth  by  the  proposed  rule  would  pro¬ 
vide  essential  relief  to  certain  small  wel¬ 
fare  plans  from  the  expensive  and  bur¬ 
densome  task  of  filing  various  reports 
with  the  Secretary  of  Labor,  some  com¬ 
ments  suggested  that  the  exemption  was 
not  sufficiently  broad.  Several  urged  that 
the  exemption  be  extended  to  all  un¬ 
funded  or  totally  insured  welfare  plans, 
regardless  of  size,  while  others  urged 
that  totally  insured  plans  which  furnish 
copies  of  an  insurance  certificate  to 
participants  and  beneficiaries  should  be 
exempt  from  the  requirement  of  fur¬ 
nishing  a  summary  plan  description. 

The  exemption  provided  in  this  pro¬ 
posed  rule  is  based  on  the  assumption 
that  certain  reporting  requirements  of 
Title  I  of  the  Act  are  inappropriate  as 
applied  to  many  small  unfunded  or  to¬ 
tally  insured  welfare  plans.  For  this  rea¬ 
son,  only  those  plans  with  fewer  than  100 
participants,  which  could  be  totally  over¬ 
whelmed  by  the  expense  and  adminis¬ 
trative  burden  of  all  the  reporting  and 
disclosure  requirements,  have  been 
exempted. 

Although  the  exemption  is  intended  to 
ease  the  burden  on  small  welfare  plans 
to  the  greatest  extent  possible,  an  ex¬ 
emption  from  the  requirement  of  fur¬ 
nishing  a  summary  plan  description  to 
participants  and  beneficiaries  would 
frustrate  the  purposes  of  the  Act.  Dis¬ 
closure  to  participants  and  beneficiaries 
concerning  their  rights  and  obligations 
under  the  plan  and  the  Act  would  not  be 
guaranteed  through  the  distribution  of 
insurance  certificates. 

This  proposed  rule  has  been  modified 
in  response  to  comments  which  pointed 
out  that  the  exemption  from  filing  cer¬ 
tain  reports  with  the  Secretary  must  also 
apply  to  the  requirements  that  these 
documents  be  furnished  upon  written  re¬ 
quest  or  made  available  in  the  principal 
office  of  the  plan  administrator.  For  ex¬ 
ample,  a  plan  which  is  not  required  to 
file  an  EBS-1  form  with  the  Secretary  of 
Labor  is  also  exempted  from  the  require¬ 
ment  of  section  104(b)(4)  that  a  plan 
description  be  furnished  upon  written 
request  and  the  requirement  of  section 
104(b)  (2)  that  a  copy  of  the  plan  de¬ 
scription  be  made  available  in  the  prin¬ 
cipal  office  of  the  plan  administrator. 

In  addition,  the  language  of  the  regu¬ 
lation  describing  what  type  of  small  wel¬ 
fare  plans  are  subject  to  the  exemption 
has  been  made  consistent  throughout  the 
regulation  to  avoid  confusion.  The  ex¬ 
emption  applies  to  welfare  benefit  plans 
with  fewer  than  100  participants  “for 
which  benefits  are  paid  as  needed  solely 
from  the  general  assets  of  the  employer 
or  employee  organization  maintaining  the 
plan  or  the  benefits  of  which  are  provided 
exclusively  through  Insurance  contracts 
or  policies,  the  premiums  for  which  are 
paid  directly  by  the  employer  or  employee 


organization  from  its  general  assets,  is¬ 
sued  by  an  insurance  company  or  sim¬ 
ilar  organization  which  is  qualified  to  do 
business  in  any  State,  or  both.”  An  addi¬ 
tional  phrase,  not  in  the  definition  pro¬ 
posed  in  the  December  4  regulation,  has 
been  added  to  distinguish  a  totally  in¬ 
sured  plan  which  pays  premiums  direct¬ 
ly  from  the  employer’s  assets  from  a 
totally  insured  plan  which  uses  a  trust 
fund  or  other  entity  as  a  conduit  for  the 
payment  of  insurance  premiums. 

A  question  has  been  raised  concerning 
the  applicability  of  this  exemption  to 
small  welfare  plans  which  are  funded  by 
both  employer  and  employee  contribu¬ 
tions.  For  purposes  of  this  proposed  rule, 
only  a  plan  which  is  funded  solely  from 
the  general  assets  of  the  employer  or  em- 
ploye%organization  maintaining  the  plan 
will  be  eligible  for  this  exemption. 

The  Secretary  anticipates  Issuance  of 
a  regulation  requiring  each  exempted 
plan  to  file  an  identification  statement 
for  the  purposes  of  establishing  a  list  of 
welfare  plans  covered  by  the  Act  which 
could  be  used  to  facilitate  requests  for 
information  from  and  about  these  plans 
in  the  future.  Details  of  the  content  of 
the  identification  statement  and  the  time 
for  filing  will  be  set  forth  in  that  regu¬ 
lation. 

Section  2520.104-21.  Comments  re¬ 
ceived  in  response  to  $  2521.10  of  the  De¬ 
cember  4, 1974  proposed  regulations  (pro¬ 
viding  an  exemption  from  filing  require¬ 
ments  for  certain  welfare  plans)  raised 
questions  concerning  the  applicability  of 
this  exemption  to  totally  insured  welfare 
plans  which  are  part  of  a  group  insur¬ 
ance  arrangement.  As  a  result  of  these 
comments  and  further  consideration  and 
study  of  the  characteristics  of  group  in¬ 
surance  arrangements,  frequently  used 
by  groups  of  small  unaffiliated  employers 
or  by  trade  associations  representing  em¬ 
ployers  in  order  to  obtain  group  insur¬ 
ance  rates,  a  limited  exemption  is  pro¬ 
posed  under  the  authority  of  section  104 
(a)  (3)  of  the  Act. 

The  proposed  rule  provides  an  exemp¬ 
tion  from  certain  reporting  and  disclo¬ 
sure  requirements  for  welfare  plans  with 
fewer  than  100  participants  which  are 
part  of  a  group  insurance  arrangement, 
if  such  arrangement  meets*  certain  con¬ 
ditions.  The  arrangement  must  (1)  in¬ 
volve  two  or  more  unafflliated  employers, 
(2)  fully  insure  the  welfare  benefit  plan 
or  plans  of  these  employers,  through  in¬ 
surance  contracts  purchased  solely  by 
the  employers,  with  all  benefit  payments 
made  directly  by  the  insurance  company, 
and  (3)  use  a  trust  or  other  entity,  such 
as  a  trade  association,  as  the  legal  owner 
of  the  insurance  contracts  and  the  con¬ 
duit  for  payment  of  premiums  to  the  in¬ 
surance  company. 

A  plan  is  eligible  for  this  exemption 
even  though  former  participants  covered 
under  the  plan  continue  insurance  cov¬ 
erage  by  making  premium  payments  on 
their  own.  For  example,  a  retired  partici¬ 
pant  is  no  longer  given  coverage  paid  for 
by  the  employer  but  is  able  to  purchase 
coverage  of  benefits  offered  under  the 
plan  at  group  insurance  rates.  These 
plans  would  not  be  required  to  file  a  plan 
description,  copy  of  the  summary  plan 
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description,  description  of  a  material 
modification  in  the  terms  of  the 
plan  or  change  in  the  Information 
required  to  be  Included  In  the  plan 
description,  and  any  terminal  report- 
Similarly,  these  plans  will  be  exempt 
from  disclosing  the  plan  description 
and  any  terminal  report,  either  upon 
written  request  of  a  participant  or  bene¬ 
ficiary  or  by  making  these  documents 
available  for  inspection  in  the  principal 
office  of  the  plan  administrator.  These 
plans,  however,  would  not  be  exempt 
from  the  requirements  of  furnishing  to 
participants  and  beneficiaries  of  the  plan 
a  summary  plan  description  and  updated 
summary  plan  descriptions,  as  required 
by  section  104(b)  (1)  of  the  Act. 

It  should  also  be  noted  that  this  pro¬ 
posed  rule  does  not  include  an  exemption 
from  the  provision  of  section  104(a)  (1) 
(A)  of  the  Act  which  requires  that  plan 
administrators  file  an  annual  report  with 
the  Secretary  of  Labor,  nor  does  the  ex¬ 
emption  extend  to  section  104(b)  (3)  of 
the  Act,  which  requires  that  certain  por¬ 
tions  of  the  annual  report  be  furnished 
to  participants  and  beneficiaries  of  the 
plan. 

The  Secretary  of  Labor  intends  to  pro¬ 
pose  further  regulations  which  will  pro¬ 
vide  simplified  annual  reporting  proce¬ 
dures  designed  to  obtain  certain  financial 
information  from  the  trust  fund  or  other 
entity  which  acts  as  the  conduit  for  the 
Insurance  premiums  in  these  group  ar¬ 
rangements.  These  regulations  would 
provide  that  the  trust  or  other  entity 
may,  with  the  consent  of  the  plan  ad¬ 
ministrator,  stand  in  the  place  of  the 
plan  for  purposes  of  preparing,  filing  and 
disclosing  a  simplified  annual  report.  The 
Intent  is  to  provide  necessary  informa¬ 
tion  about  the  trust  or  other  entity  with¬ 
out  Imposing  costly  reporting  require¬ 
ments  on  the  plans  involved. 

Section  2520.104-22.  Proposed  §  2520  - 
104-22  sets  forth  a  limited  exemption 
from  the  reporting  and  disclosure  provi¬ 
sions  of  Part  1  of  Title  I  of  the  Act  for 
plans  which  provide  only  apprenticeship 
training  benefits.  Although  the  Decem¬ 
ber  4,  1974  proposed  regulations  did  not 
include  a  provision  specifically  dealing 
with  apprenticeship  plans,  several  com¬ 
ments,  particularly  those  pertaining  to 
the  exemptions  from  filing  requirements 
for  certain  welfare  plans  (§  2521.10) 
were  received  indicating  that  these  plans 
should  be  excluded  from  Part  1. 

The  Department  of  Labor’s  considera¬ 
tion  of  this  matter  disclosed  persuasive 
reasons  why  full  application  of  the  re¬ 
porting  and  disclosure  provisions  of  Part 
1  would  be  inappropriate  with  respect  to 
apprenticeship  plans.  Apprenticeship 
plans  do  not  have  participants  in  the 
same  sense  as  typical  welfare  plans.  The 
journeymen  in  a  trade  with  an  appren¬ 
ticeship  plan  do  not  receive  training  or 
any  other  direct  benefit  from  the  appren¬ 
ticeship  program.  Their  only  Interest  is 
the  general  one  of  preserving  existing 
trade  skills  and  practices.  Thus  the  jour¬ 
neymen  are  not  participants  in  a  con¬ 
ventional  sense,  although  the  funding 
for  apprenticeship  plans  frequently  is 
provided  by  employers  for  the  account  of 


journeymen;  that  is,  certain  amounts  are 
contributed  to  the  plan,  according  to 
collective  bargaining  agreements,  based 
on  hours  worked  or  earnings  of  Journey¬ 
men.  The  apprentices  who  do  receive 
training  are  a  much  smaller  group,  which 
changes  in  composition  continuously  as 
new  apprentices  Join  and  others  either 
drop  out  or  graduate  to  journeymen 
status. 

Therefore,  application  of  all  of  the 
provisions  of  Part  1  would  provide  little 
benefit  to  the  plan  participants  and  ben¬ 
eficiaries  and  would,  at  the  same  time, 
impose  a  burden  on  the  operation  of 
these  plans.  For  example,  furnishing 
summary  plan  descriptions  to  all  jour¬ 
neymen  on  whose  account  employer  con¬ 
tributions  are  made  would  be  costly  and 
unproductive. 

However,  it  is  proposed  that  appren¬ 
ticeship  plans  not  be  exempted  from  all 
of  the  provisions  of  Part  1  at  this  time. 
Hie  legislative  history  suggests  that,  if 
there  are  no  substantial  reasons  to  the 
contrary,  apprenticeship  plans  be  ex¬ 
empted  from  the  reporting  requirements 
of  Part  1.  Such  a  determination  must  be 
a  knowledgeable  one.  Information  such 
as  the  initial  level  of  assets  of  the  plan, 
the  type  of  management,  the  existence  of 
a  trust,  is  essential  to  a  proper  determi¬ 
nation  that  there  will  be  no  adverse  cir¬ 
cumstances  resulting  from  a  complete 
exemption  of  apprenticeship  plans. 

In  view  of  the  comments  received, 
analysis  by  the  Department  of  Labor  and 
the  need  for  additional  information,  it 
was  determined  that  apprenticeship 
plans  would  be  exempted  from  all  but 
certain  enumerated  provisions  of  Part  1, 
Title  I  of  the  Act.  The  regulation  specifies 
that  an  administrator  of  an  apprentice¬ 
ship  plan  is  exempted  from  all  the  pro¬ 
visions  of  Part  1  except  for  the  require¬ 
ments  to  file  a  short  form  plan  descrip¬ 
tion  (applicable  only  to  plans  subject  to 
Part  1  on  or  before  January  31, 1976) ,  an 
initial  plan  description,  and  an  annual 
report. 

Section  2520.104-23.  Proposed  §  2520.- 
104-23,  under  the  authority  of  section 
110  of  the  Act,  provides  an  alternative 
method  of  compliance  for  unfunded 
pension  plans  for  certain  select  em¬ 
ployees.  This  section  was  developed  in 
response  to  comments  on  the  Decem¬ 
ber  4,  1974,  proposed  regulations  which 
pointed  out  that  highly  compensated 
and  management  employees  generally 
have  ready  access  to  Information  con¬ 
cerning  their  rights  and  obligations 
under  benefit  plans  covering  them  and 
do  not  need  the  protections  afforded  by 
the  reporting  and  disclosure  provisions 
of  Part  1  of  Title  I  of  the  Act. 

Proposed  §  2520.104-23  permits  the  ad¬ 
ministrator  of  an  unfunded  or  Insured 
plan  maintained  by  an  employer  pri¬ 
marily  for  the  purpose  of  providing 
deferred  compensation  to  a  select  group 
of  management  or  highly  compensated 
employees  to  satisfy  the  reporting  and 
disclosure  requirements  of  Part  1  of  Title 
I  of  the  Act  by  filing  with  the  Secretary 
of  Labor  a  statement  that  the  employer 
maintains  such  plans  and  by  providing 
plan  documents  to  the  Secretary  as  re¬ 


quested  under  section  104(a)(1)  of  the 
Act.  Only  one  statement  need  be  filed 
with  the  Secretary  for  each  employer 
maintaining  one  or  more  such  plans.  The 
statement  must  be  filed  on  or  before  Au¬ 
gust  31, 1975,  with  respect  to  an  employer 
maintaining  such  plans  which  are  in 
existence  on  May  4,  1975.  With  respect 
to  an  employer  maintaining  such  plans, 
none  of  which  is  subject  to  Part  1  of 
Title  I  of  the  Act  on  May  4,  1975,  the 
statement,  must  be  filed  within  120  days 
after  the  first  such  plan  becomes  sub¬ 
ject  to  the  Act. 

Proposed  §  2520.104-23  provides  no 
definition  of  the  term  “select  group  of 
management  or  highly  compensated 
employees.”  There  are  a  number  of  is¬ 
sues  involved  in  framing  such  a  defini¬ 
tion.  For  example,  a  test  of  high  com¬ 
pensation  based  on  annual  Income  seems 
unsatisfactory  because  of  regional  and 
industry  variations.  In  addition,  the  use 
of  similar  terms  in  sections  201(2),  301 

(a) (3)  and  401(a)(1)  of  Title  I  of  the 
Act  and  sections  401(a)(4)(C)  and  410 

(b)  (1)  (B)  of  the  Internal  Revenue  Code 
of  1954,  raises  problems  extending  bo- 
yond  $  2520.104-23  in  scope.  The  Depart¬ 
ment  of  Labor  solicits  comments  on  the 
appropriate  scope  of  this  term.  Pursuant 
to  section  110  of  the  Act,  the  Secretary 
proposes  to  make  the  following  findings 
with  respect  to  the  alternative  method 
of  compliance  for  pension  plans  for  cer¬ 
tain  selected  employees  in  proposed 
S  2520.104-23: 

(1)  The  use  of  this  alternative  method 
of  compliance  is  consistent  with  the  pur¬ 
poses  of  Title  I  to  the  Act,  and  provides 
adequate  reporting  to  the  Secretary  and 
adequate  disclosure  to  the  participants 
and  beneficiaries  in  plans  with  respect 
to  which  it  is  available.  The  class  of  em¬ 
ployees  with  respect  to  whom  this  alter¬ 
native  method  of  compliance  applies — 
highly  compensated  or  management  em¬ 
ployees — generally  have  ready  access  to 
Information  concerning  their  rights  and 
obligations  and  do  not  need  the  protec¬ 
tions  afforded  them  by  Part  1  of  Title 
I  of  the  Act.  In  addition,  the  possibility 
of  breaches  of  fiduciary  responsibilities 
is  decreased  because  this  alternative 
method  of  compliance  applies  only  to  un¬ 
funded  pension  plans.  Consequently,  re¬ 
porting  requirements  geared  to  the  en¬ 
forcement  of  the  fiduciary  responsibility 
provisions  of  Title  I,  such  as  certain  por¬ 
tions  of  the  annual  report,  become  less 
important. 

(2)  Application  of  the  reporting  and 
disclosure  requirements  of  Part  1  of  Title 
I  would  increase  the  administration  costs 
of  plans  to  which  this  alternative  method 
applies.  The  imposition  of  the  reporting 
and  disclosure  requirements  of  Part  1  of 
Title  I  of  the  Act  on  unfunded  pension 
plans  maintained  by  employers  primarily 
for  the  purpose  of  providing  deferred 
compensation  for  select  groups  of  man¬ 
agement  or  highly  compensated  em¬ 
ployees  would  entail  wasteful  expenses 
associated  with  the  preparation,  printing 
and  distribution  of  unnecessary  mate¬ 
rials. 

(3)  The  application  of  Part  1  of  Title 
I  to  unfunded  pension  plans  maintained 
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by  employers  primarily  for  the  purpose 
of  providing  deferred  compensation  for 
select  groups  of  management  or  highly 
compensated  employees  would  be  adverse 
to  the  interest  of  plan  participants  in  the 
aggregate.  Imposition  of  these  require¬ 
ments  might  cause  employers  to  elimi¬ 
nate  such  plans  altogether  or  curtail 
benefits  offered  under  such  plpns. 

Section  2520.104-24.  Proposed  §  2520.- 
104-24,  under  the  authority  of  section 
104(a)  (3)  of  the  Act,  exempts  unfunded 
or  insured  welfare  plans  maintained  by 
an  employer  for  the  purpose  of  providing 
benefits  for  a  select  group  of  manage¬ 
ment  or  highly  compensated  employees 
from  the  reporting  and  disclosure  provi¬ 
sions  of  Part  1  of  Title  I  of  the  Act,  except 
for  the  requirement  to  provide  plan  docu¬ 
ments  to  the  Secretary  upon  request  un¬ 
der  section  104(a)  (1)  of  the  Act. 

The  reasoning  in  §  2520.104-23  under¬ 
lying  the  alternative  method  of  com¬ 
pliance  for  pension  plans  for  certain 
select  employees  applies  with  equal  force 
to  welfare  plans  for  the  same  class  of  em¬ 
ployees.  Participants  in  these  plans  gen¬ 
erally  have  ready  access  to  information 
concerning  their  rights  and  obligations 
under  them,  and  do  not  need  the  pro¬ 
tections  afforded  by  the  reporting  and 
disclosure  provisions  of  the  Act.  The  re¬ 
quirement  that  plans  exempt  under  pro¬ 
posed  S  2520.104-24  be  unfunded  or  in¬ 
sured  greatly  reduces  the  need  for  re¬ 
porting  and  disclosure  requirements 
geared  to  enforcement  of  the  fiduciary 
provisions. 

Section  2520.104-25.  Proposed  S  2520.- 
104-25  exempts  day  care  centers  from  al¬ 
most  all  the  reporting  and  disclosure  pro¬ 
visions  of  Part  1  of  Title  I  of  the  Act.  Sec¬ 
tion  104(a)  (3)  of  the  Act  permits  the 
Secretary  of  Labor  to  exempt  any  wel¬ 
fare  benefit  plan  from  all  or  part  of  the 
reporting  and  disclosure  requirements  of 
Title  I,  if  he  finds  that  such  requirements 
are  inappropriate  as  applied  to  such 
plan. 

Day  care  centers  are  specifically  in¬ 
cluded  in  the  definition  of  “welfare  plan” 
in  section  3(1)  of  the  Act.  However,  the 
Labor  Department  is  unaware  of  any 
mention  of  abuses  in  this  area  in  the 
legislative  history,  or  of  evidence  which 
would  warrant  imposition  of  the  report¬ 
ing  and  disclosure  requirements  of  Part 
1  of  Title  I  of  the  Act.  In  addition,  there 
is  evidence  in  the  legislative  history  of 
the  Act  that  Congress  intended  that  day 
care  centers  be  exempt  from  reporting 
under  the  Act  unless  such  reporting  is 
found  to  be  necessary.  For  these  reasons 
and  because  of  the  expense  which  the 
imposition  of  these  requirements  would 
cause  for  day  care  centers,  the  reporting 
and  disclosure  requirements  of  Part  1  of 
Title  I  of  the  Act  are  inappropriate  as 
applied  to  them. 

General  Reporting  Requirements 

Proposed  §  2520.104a^l  (8  2522.1  of  the 
December  4,  1974  proposed  regulations) 
states,  in  general  terms,  the  manner  in 
which  a  plan  administrator  must  fulfill 
the  requirements  of  Part  1,  Title  I  of  the 
Act  relating  to  filing  certain  reports  and 
documents  with  the  Secretary  of  Labor. 
No  comments  were  received  on  this  regu- 
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lation  and  it  remains  substantially  the 
same  as  the  December  4,  1974,  proposed 
regulation.  The  filing  address  has  been 
deleted  and  is  now  set  forth  in  those 
regulations  specifically  requiring  a  filing. 

Section  2520.104Or-2.  Section  2520.104a- 

2  (88  2522.10  and  2522.20  in  the  Decem¬ 
ber  4,  1974  proposed  regulations)  sets 
forth  the  requirements  pertaining  to  fil¬ 
ing  the  plan  description  with  the  Secre¬ 
tary  of  Labor.  The  general  rule  for  ful¬ 
filling  this  obligation  requires  filing  of 
the  plan  description  with  the  Secretary 
of  Labor  within  120  days  after  the  plan 
first  becomes  subject  to  Part  1,  of  Title  I 
of  the  Act.  This  general  rule  applies  only 
to  plans  which  become  subject  to  Part  1 
after  January  31,  1976.  Plans  subject  to 
Part  1  on  or  before  January  31,  1976  are 
required  to  file  on  or  before  May  30, 
1976  under  the  special  deferral  rule  set 
forth  in  8  2520.104-3.  All  plan  descrip¬ 
tions  must  be  filed  on  Department  of 
Labor  Form  EBS-1.  A  filing  address  is 
supplied. 

Section  2520.104a-3.  Section  2520.104a- 

3  (§§  2522.30,  2522.35  and  2522.40  of  the 
December  4,  1974  proposed  regulations) 
states  the  procedure  for  filing  a  copy  of 
the  summary  plan  description  with  the 
Secretary  of  Labor.  The  general  rule  is 
that  a  copy  of  the  summary  plan  descrip¬ 
tion  must  be  filed  on  or  before  the  last 
day  for  furnishing  copies  of  it  to  plan 
participants  and  beneficiaries.  Section 
2520.104a-3  refers  to  other  proposed  reg¬ 
ulations  which  set  forth  the  different 
dates  for  furnishing  copies  of  summary 
plan  descriptions  under  various  circum¬ 
stances. 

If  a  plan  administrator  files  both  a 
copy  of  the  summary  plan  description 
and  the  plan  description  at  the  same 
time,  the  proposed  regulations  provide 
that  both  documents  shall  be  filed  to¬ 
gether,  in  the  same  package.  This  method 
of  filing  will  contribute  to  the  efficiency 
of  the  filing  process  without  cost  or  in¬ 
convenience  for  plan  administrators. 

The  rules  for  filing  copies  of  multiple 
summary  plan  descriptions  for  one  plan 
also  appear  in  the  proposed  regulation. 
A  copy  of  each  summary  plan  description 
used  by  the  plan  must  be  filed,  plus  a  list 
identifying  all  of  them.  The  employer’s 
name  and  IRS  employer  identification 
number  (EIN)  must  be  on  each  descrip¬ 
tion  filed  and  on  the  list  of  descriptions. 

Under  §§  2522.40  and  2523.30  of  the 
December  4,  1974  proposed  regulations,  a 
plan  administrator  would  have  been  per¬ 
mitted  to  use  form  EBS-1  to  satisfy  the 
requirements  of  filing  a  copy  of  the 
summary  plan  description  with  the  Sec¬ 
retary  under  section  104(a)  (1)  (C)  of  the 
Act  and  furnishing  copies  of  the  sum¬ 
mary  plan  description  to  participants 
covered  under  the  plan  and  beneficiaries 
receiving  benefits  under  the  plan  under 
section  104(b)(1)  of  the  Act.  Because 
the  proposed  deferral  of  the  initial  re¬ 
porting  and  disclosure  deadline  to  May 
30,  1976  (under  proposed  8  2520.104-3) 
affords  a  substantial  period  of  time  for 
the  development  of  a  summary  plan  de¬ 
scription,  it  is  no  longer  necessary  to  al¬ 
low  disclosure  by  means  of  form  EBS-1 
as  the  earlier  proposal  provided.  How¬ 


ever,  prior  to  publication  of  this  proposed 
regulation,  some  plan  administrators  will 
have  relied  on  the  earlier  deferral  of  the 
initial  reporting  and  disclosure  date  to 
August  31, 1975,  which  was  Issued  in  final 
form  as  29  CFR  2520.104-3  on  April  30, 
1975  (40  FR  19469;  see  also  40  FR  20628, 
May  12,  1975)  and  on  §S  2522.40  and 
2523.30  of  the  December  4,  1974  proposed 
regulations.  Although,  strictly  speaking, 
it  could  be  argued  that  these  plan  admin¬ 
istrators  relied  on  the  proposed  regula¬ 
tions  at  their  own  peril,  it  would  be  un¬ 
fair  to  penalize  them  by  requiring  filing 
and  distribution  to  participants  and 
beneficiaries  of  a  second  summary  plan 
description,  particularly  when  they  have 
attempted  to  meet  the  requirements  of 
the  Department  of  Labor  in  a  timely 
fashion.  Therefore,  plan  administrators 
who  have  filed  copies  of  the  Form  EBS- 
1  with  the  Secretary  of  Labor  on  or  be¬ 
fore  June  16,  1975  to  satisfy  the  sum¬ 
mary  plan  description  filing  requirement 
will  be  deemed  to  have  satisfied  the  re¬ 
quirements  of  sections  104(a)  (1)  (C)  and 
104(b)(1)  of  the  Act  and  of  proposed 
§S  2520.104a-3  and  2520.104b-2. 

Section  2520.104a-4.  Proposed  §  2520.- 
104a-4  states  rules  and  procedures  for 
filing  with  the  Secretary  material  modi¬ 
fications  to  the  plan  and  changes  in  in¬ 
formation  required  to  be  reported  in  the 
plan  description,  pursuant  to  the  provi¬ 
sions  of  sections  101(b),  102(a),  and 
104(a)  (1)  (D)  of  the  Act.  The  Decem¬ 
ber  4,  1974  proposal  contained  no  similar 
regulation.  However,  an  analysis  by  the 
Department  of  Labor  and  certain  com¬ 
ments  demonstrated  a  need  for  guidance 
regarding  these  statutory  provisions. 

The  proposed  regulation  requires  that 
a  plan  administrator  file  any  material 
modification  to  the  plan  or  change  in 
information  required  to  be  included  in 
the  plan  description  within  sixty  days 
after  the  adoption  or  occurrence  of  the 
modification  or  change.  The  effect  of 
a  retroactive  plan  amendment  is  clari¬ 
fied:  for  purposes  of  the  proposal,  an 
amendment  is  adopted  on  the  date  that 
it  is  made,  irrespective  of  when  it  is  ap¬ 
plied.  Material  modifications  and 
changes  in  information  must  be  reported 
on  Department  of  Labor  Form  EBS-1. 
An  address  for  reporting  is  supplied. 

The  effect  of  a  timely  incorporation 
of  the  material  modification  or  change 
in  information  in  either  the  initial  plan 
description  or  an  updated  plan  descrip¬ 
tion  is  explained.  A  plan  administrator 
is  not  required  to  report  a  material  modi¬ 
fication  or  change  in  information  which 
is  adopted  or  occurs  prior  to  filing  the 
initial  plan  description.  Nor  is  a  plan 
administrator  required  to  report  sepa¬ 
rately  a  material  modification  or  change 
in  information  when  such  modification 
or  change  is  incorporated  in  an  updated 
plan  description  and  the  updated  plan 
description  is  filed  prior  to  the  expira¬ 
tion  of  the  60 -day  period  for  reporting 
the  modification  or  change.  For  appli¬ 
cable  rules  regarding  filing  of  material 
modifications  and  changes  in  plan  de¬ 
scription  information  for  plans  subject 
to  the  deferral  of  the  filing  date  for  the 
initial  plan  description,  see  8  2520.104-3. 
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Section  2520.104b-l.  Proposed  2520.- 
104b-l  (§{2523.1,  2523.10,  and  2523.20 
of  the  December  4,  1974  proposed  regu¬ 
lations)  describes  the  general  require¬ 
ments  for  fulfilling  the  disclosure 
obligation. 

Comments  were  received  on  these  pro¬ 
posed  rules  which  have  been  redesig¬ 
nated  paragraphs  (a)  and  (b)  of 
§  2520.104-1.  These  paragraphs  have 
been  republished  as  proposed  rules  which 
contain  no  substantive  changes  from 
their  counterparts  in  the  December  4, 
1974  proposed  regulations.  In  response 
to  comments  received  by  the  Labor  De¬ 
partment  on  §  2523.20  of  the  December  4 
proposal  (dealing  with  the  obligation  to 
furnish  a  summary  plan  description), 
paragraphs  (c),  (d),  and  (e),  defining 
the  class  of  participants  who  are  entitled 
to  receive  certain  plan  documents,  have 
been  proposed. 

Several  comments  received  by  the  La¬ 
bor  Department  objected  to  the  require¬ 
ment  that  plan  documents  which  must 
be  furnished  to  all  participants  and  ben¬ 
eficiaries  be  sent  by  first-class  mail  un¬ 
less  another  method  of  delivery  is  at 
least  as  likely  to  result  In  full  distribu¬ 
tion.  The  comments  pointed  out  that  this 
requirement  imposed  a  more  substantial 
cost  burden  on  plans  than  other  methods 
of  delivery.  However,  after  consideration 
of  these  comments,  the  specific  mention 
of  first-class  mall  as  an  approved  method 
of  delivery  was  retained  because  first- 
class  mail  ensures  that  plan  documents 
will  be  forwarded  to  participants  and 
beneficiaries  for  whom  the  plan  has  no 
up-to-date  address. 

Other  comments  suggested  that  plan 
administrators  should  be  permitted  to 
use  union  periodicals  as  a  method  for 
distribution  of  plan  documents.  The  pro¬ 
posed  regulation  suggests  that  inserts  in 
such  periodicals  may  be  an  adequate 
means  of  furnishing  materials  under  cer¬ 
tain  conditions.  The  periodical  contain¬ 
ing  the  insert  would  have  to  be  mailed 
first  class;  the  mailing  list  would  have 
to  ensure  comprehensive  and  up-to-date 
coverage  of  the  group  to  be  reached,  and 
the  periodical  would  have  to  feature  a 
prominent  frontpage  notice  that  the 
issue  contained  an  Insert  with  Important 
information  about  readers’  rights  under 
the  employee  benefit  plan  and  the  Act 
which  they  should  read  and  retain. 

In  an  effort  to  clarify  disclosure  under 
section  104(b)  (2)  of  the  Act  which  re¬ 
quires  that  plan  documents  be  made 
available  for  examination  by  participants 
and  beneficiaries  in  “the  principal  office 
of  the  administrator  and  in  such  other 
places  as  may  be  necessary  to  make 
available  all  pertinent  information  to  all 
participants”,  paragraphs  2,  3,  4,  and  5  of 
section  104b-l(b)  have  been  proposed. 
These  paragraphs  define  the  locations  in 
which  documents  must  be  made  avail¬ 
able  for  examination  as  an  employer 
establishment  in  which  at  least  50  par¬ 
ticipants  are  working,  in  the  case  of  a 
plan  maintained  by  an  employer,  or  a 
union’s  local  meeting  hall,  in  the  case  of 
a  plan  maintained  by  an  employee  orga¬ 
nization.  The  term  “establishment”  has 
been  defined  as  a  separate  physical  loca¬ 


tion  where  business  is  conducted  or 
where  services  or  industrial  operations 
are  performed.  This  definition  is  based 
on  the  use  of  the  term  “establishment” 
under  the  Fair  Labor  Standards  Act  of 
1938,  as  amended,  (52  Stat.  1060;  29 
U.S.C.  201  et  seq.)  as  set  forth  in  the 
regulations  at  29  CFR  779.24  and  the 
regulations  at  29  CFR  1903.2  under  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1590;  29  U.S.C.  651). 
When  employees  engage  in  activities 
which  are  physically  dispersed,  the 
“establishment”  is  considered  the  place 
where  employees  report  to  begin  their 
work  or  the  location  from  which  em¬ 
ployees  customarily  carry  out  their  op¬ 
erations,  such  as  the  central  sales  office 
for  a  traveling  salesman,  or  the  field 
office  of  an  engineering  firm. 

In  essence,  the  proposed  regulation 
also  defines  the  requirement  that  plan 
documents  be  “made  available  for  ex¬ 
amination.”  Hie  documents  need  not  be 
physically  kept  at  the  required  employer 
establishment  or  local  meeting  hall  if 
they  can  be  provided  for  examination 
within  three  working  days  after  a  par¬ 
ticipant  has  made  a  request  for  at  the 
required  employee  establishment  or  local 
meeting  hall  if  they  can  be  provided  for 
examination  within  two  working  days 
after  a  participant  has  made  a  request 
for  disclosure.  For  example,  a  plan  which 
has  access  to  a  means  by  which  plan 
documents  could  be  rapidly  transported 
to  far-flung  worksites  might  choose  to 
maintain  the  copies  of  the  plan  docu¬ 
ments  at  a  few  key  locations.  However, 
the  documents  must  be  provided  to  any 
participant  requesting  disclosure  at  an 
employer  establishment  or  union  local 
meeting  hall,  as  defined  in  the  regulation, 
within  three  working  days. 

A  number  of  the  comments  received 
by  the  Labor  Department  on  the  pro¬ 
posed  regulation  dealing  with  the  obliga¬ 
tion  to  furnish  the  summary  plan 
description  suggested  that  future  regula¬ 
tions  ought  to  include  provisions  defin¬ 
ing  the  class  of  participants  to  whom 
certain  plan  documents  (such  as  the  sum¬ 
mary  plan  description  and  portions  of 
the  annual  report)  must  be  furnished  un¬ 
der  section  101(a)  and  104(b)(1)  of  the 
Act  without  charge  and  without  written 
request.  In  the  absence  of  such  provisions, 
the  proposed  regulations  apparently  re¬ 
quired  that  these  documents  be  furnished 
to  all  Individuals  who  were  participants 
within  the  meaning  of  section  3(7)  of  the 
Act  Section  3(7)  is  broad  enough  to  in¬ 
clude  many  individuals  whose  interest  in 
an  employee  benefit  plan  is  minimal.  For 
example,  since  former  employees  who 
had  no  vested  benefits  when  they  left 
the  employment  of  an  employer  main¬ 
taining  a  pension  plan  might  at  some  fu¬ 
ture  date  return  to  employment  with  the 
employer  and  ultimately  become  entitled 
to  benefits  under  the  plan,  they  would  be 
participants  within  the  meaning  of  sec¬ 
tion  3(7)  of  the  Act.  The  comments 
pointed  out  that  the  additional  cost 
burdens  which  would  be  imposed  on 
plans  by  requiring  distribution  of  plan 
documents  to  a  large  number  of  individ¬ 
uals  who  have  no  material  interest  in  the 


plan — costs  which  in  many  cases  would 
ultimately  be  borne  by  plan  participants 
and  beneficiaries  in  the  form  of  reduced 
benefits — could  not  be  justified  by  signifi¬ 
cant  Increases  in  the  degree  of  protec¬ 
tion  afforded  to  employees. 

In  response  to  these  comments,  para¬ 
graphs  (c),  (d)  and  (e)  of  proposed 
{  2520. 104b- 1  define  the  class  of  partici¬ 
pants  which  is  entitled  to  receive  copies 
of  certain  plan  documents  without 
charge  and  without  request  under  sec¬ 
tions  101(a)  and  104(b)(1)  of  the  Act. 
Under  section  101(a)  of  the  Act,  these 
documents  must  be  furnished  to  each 
“participant  covered  under  the  plan,” 
not  to  each  participant.  By  using  the 
term  “participant  covered  under  the 
plan”  Congress  provided  a  ground  for 
distinguishing  between .  the  class  of  all 
participants  included  within  the  mean¬ 
ing  of  section  3(7)  of  the  Act  and  the 
class  of  participants  who  are  entitled  to 
receive  copies  of  plan  documents  with¬ 
out  charge  and  without  request.  Accord¬ 
ingly,  paragraphs  (c).  (d)  and  (e)  de¬ 
fine  the  term  “participants  covered  un¬ 
der  the  plan.” 

Although  under  these  paragraphs 
participants  who  are  not  covered  under 
the  plan  will  not  be  entitled  to  receive 
plan  documents  without  charge  and 
without  request,  they  will  be  entitled  to 
access  to  plan  documents  which  the  plan 
administrator  must  make  available  to  all 
participants  at  appropriate  locations 
under  section  104(b)  (2)  of  the  Act.  They 
may  also  obtain  copies  of  certain  plan 
documents — Including  those  which  must 
be  furnished  to  participants  covered 
under  the  plan — upon  written  request  at 
a  reasonable  charge  under  section  104 
(b)  (4)  of  the  Act  and  proposed 
§  2520.104b~30.  These  disclosure  rights 
are  sufficient  to  ensure  that  participants 
who  are  not  covered  under  the  plan  and, 
therefore,  not  entitled  to  free  distribu¬ 
tion  of  plan  documents  will  be  able  to 
obtain  such  information  as  may  be  nec¬ 
essary  to  protect  their  rights.  For  ex¬ 
ample,  in  the  event  of  a  dispute  between 
an  employee  of  an  employer  maintain¬ 
ing  the  plan  and  plan  officials  as  to  the 
employee’s  status  as  a  participant 
covered  under  the  plan,  the  plan  officials 
will  not  be  able  to  deny  the  participant 
access  to  plan  documents  which  they 
must  make  available  under  section  104 
(b)  (2)  of  the  Act. 

Because  of  fundamental  differences 
between  welfare  and  pension  plans,  para¬ 
graphs  (c),  (d)  and  (e)  generally  treat 
the  two  types  of  plans  differently.  For 
welfare  plans,  an  individual  becomes  a 
participant  covered  under  the  plan  on 
the  earlier  of  the  date  designated  by  the 
plan  as  the  date  on  which  the  individual 
begins  participation,  the  date  on  which 
the  individual  first  receives  benefits  under 
the  plan,  the  date  on  which  the  indi¬ 
vidual  first  becomes  eligible  to  receive  a 
benefit  under  the  plan  (for  example,  in 
the  case  of  a  plan  providing  hospital  care, 
the  date  on  which  the  individual  becomes 
eligible  to  receive  such  care,  regardless 
of  whether  he  or  she  has  a  need  for  it 
on  that  date)  or  the  date  on  which  the 
individual  makes  a  contribution  to  the 
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plan  (under  a  plan  providing  for  em¬ 
ployee  contributions) .  Thus,  a  plan  could 
not  define  “participant”  so  as  to  prevent 
an  employee  from  receiving  plan  docu¬ 
ments  after  the  employee  made  his  or 
her  first  contriution  to  the  plan. 

Under  a  welfare  plan  an  individual 
ceases  to  be  a  participant  covered  under 
the  plan  on  the  earliest  date  on  which 
the  individual  is  neither  eligible  to  re¬ 
ceive  benefits  nor  designated  as  a  par¬ 
ticipant  by  the  plan. 

In  the  case  of  pension  plans,  a  distinc¬ 
tion  must  be  drawn  between  plans  sub¬ 
ject  to  Part  2  of  Title  I  of  the  Act,  which 
prescribes  mandatory  participation 
standards,  and  plans  not  subject  to  Part 
2.  Under  proposed  §  2520.104b-l(c),  a 
plan  subject  to  gart  2  will  generally  be 
able  to  apply  its  own  participation  rules 
to  determine  when  an  individual  becomes 
a  participant  covered  under  the  plan,  un¬ 
less  the  plan  provides  for  employee  con¬ 
tributions  to  be  made  earlier  than  an 
employee’s  date  of  participation. 

However,  since  these  regulations  will 
also  be  applicable  to  plans  which  have 
not  yet  become  subject  to  Part  2 — such 
as  non-calendar  year  plans  in  existence 
on  January  1,  1974  which  are  not 
amended  to  comply  with  the  require¬ 
ments  of  Part  2  before  the  initial  dead¬ 
line  for  furnishing  the  summary  plan 
description  on  May  30,  1976 — such  plans 
must  be  dealt  with.  Some  of  these  plans 
will  already  have  participation  rules  for 
active  (non-retired)  employees:  Such 
plans,  like  plans  which  are  subject  to 
Part  2,  may  give  effect  to  their  own  par¬ 
ticipation  rules,  provided  that  participa¬ 
tion  is  not  deferred  until  after  the  first 
employee  contribution.  Plans  which  have 
no  participation  rules  but  provide  for  em¬ 
ployee  contributions  must  treat  all  in¬ 
dividuals  who  have  made  contributions 
as  participants  covered  under  the  plan. 
Plans  which  neither  provide  for  employee 
contributions  nor  have  participation  rules 
for  active  employees  present  a  problem: 
Comments  received  suggested  that  mere¬ 
ly  to  treat  as  participants  covered  under 
such  a  plan  all  employees  of  an  employer 
maintaining  such  a  plan,  or,  in  the  case 
of  a  multiemployer  plan,  all  employees 
whose  employment,  however  brief,  en¬ 
tered  into  the  computation  base  for  em¬ 
ployer  contributions,  would  impose  an 
unjustifiably  costly  burden  on  the  plan. 
Many  such  employees  would  leave  em¬ 
ployment  in  a  very  short  time  with  no 
prospects  of  ultimately  receiving  bene¬ 
fits.  The  interest  of  such -individuals  in 
the  plan  would  be  minimal.  Consequent¬ 
ly,  proposed  S  2520.104b-l(c)  requires 
employees  to  complete  a  year  of  employ¬ 
ment  before  becoming  participants  cov¬ 
ered  under  such  plans.  The  period  of  a 
year  was  chosen  as  a  reasonable  period 
which  will  ensure  that  participants  cov¬ 
ered  under  a  plan  will  have  some  interest 
in  the  plan.  It  is  anticipated  that  the 
administrator  of  such  a  plan  will  make  a 
reasonable  determination  of  what  con¬ 
stitutes  a  year  of  employment.  This  rule 
will,  of  course,  no  longer  be  applicable 
after  the  plan  adopts  participation  rules 
which  comply  with  the  Part  2  standards. 


All  pension  plans  are  permitted  to  treat 
an  employee  who  has  Incurred  a  1-year 
break  in  service  as  having  terminated  his 
or  her  status  as  a  participant  covered 
under  the  plan  until  the  participant 
completes  a  year  of  service  after  return¬ 
ing.  The  terms  “1-year  break  in  service” 
and  “year  of  service”  are  to  have  the 
same  meaning  as  in  sections  203(b)  (3) 
(A)  and  203(b)  (2)  (A)  of  the  Act  respec¬ 
tively  for  plans  subject  to  Part  2  of  Title 
I  of  the  Act;  plans  not  yet  subject  to 
Part  2  may  define  these  terms  them¬ 
selves,  although  they  are  restricted  gen¬ 
erally  in  amending  their  definitions  by 
section  211(e)  (1)  of  the  Act. 

In  response  to  comments,  proposed 
§  2520.104b-l(d)  (2)  provides  that  an  in¬ 
dividual  who  has  received  a  legally  en¬ 
forceable  insurance  or  annuity  contract 
which  represents  the  balance  to  his  or 
her  credit  under  a  pension  plan,  and  an 
individual  who  has  received  a  distribu¬ 
tion  representing  the  balance  to  his  or 
her  credit  under  a  pension  plan,  are  not 
to  be  treated  as  participants  covered 
under  the  plan.  Because  these  individuals 
will  no  longer  look  to  the  plan  for  their 
benefits,  to  furnish  them  with  plan  docu¬ 
ments  would  be  costly  to  the  plan  and 
confusing  to  them. 

Section  2520.104b-2.  Proposed  §  2520.- 
104b-2(a)  (§  2523.35  of  the  December  4, 
1974,  proposed  regulations)  relates  to  the 
obligation  to  furnish  the  summary  plan 
description. 

Proposed  §  2520.104b-2(a)  essentially 
restates  section  104(b)(1)  of  the  Act 
with  adjustments  for  the  deferral  of  the 
initial  reporting  and  disclosure  deadline 
to  May  30,  1976.  Administrators  of  plans 
subject  to  the  deferral — that  is,  admin¬ 
istrators  of  plans  subject  to  Part  1  of 
Title  I  of  the  Act  on  January  31,  1976 — 
must  furnish  copies  of  the  summary  plan 
description  to  individuals  who  are  partic¬ 
ipants  covered  under  the  plan  or  bene¬ 
ficiaries  receiving  benefits  under  the  plan 
(other  than  participants’  dependents  re¬ 
ceiving  benefits  under  a  welfare  plan) 
as  of  March  .2,  1976.  Other  plans  must 
distribute  copies  of  the  summary  plan 
description  to  participants  covered  under 
the  plan  and  beneficiaries  receiving  bene¬ 
fits  under  pension  plans  in  accordance 
with  the  requirements  of  section  104(b) 
(1)  of  the  Act. 

As  in  the  December  4,  1974  proposal, 
this  regulation  does  not  require  that 
participants’  dependents  receiving  bene¬ 
fits  under  a  welfare  plan  receive  copies 
of  the  summary  plan  description.  This 
provision,  based  on  the  assumption  that 
the  participant’s  copy  would  be  available 
to  his  or  her  dependents,  was  designed 
to  reduce  wasteful  costs  to  welfare  plans. 
However,  this  proposed  regulation,  unlike 
the  December  4  proposal,  requires  that  a 
copy  of  the  summary  plan  description 
must  be  furnished  without  charge  to 
such  a  beneficiary  upon  request. 

Under  a  pension  plan  a  beneficiary 
generally  receives  benefits  only  after  the 
death  of  the  participants  by  whom  the 
beneficiary  was  designated — typically 
the  beneficiary’s  spouse.' Thus,  a  bene¬ 
ficiary  under  a  pension  plan  will  gen¬ 
erally  need  a  separate  copy  of  the  sum¬ 


mary  plan  description.  Under  a  welfare 
plan,  however,  the  beneficiary  will  gen¬ 
erally  be  eligible  for  benefits  only  while 
his  or  her  participant  remains  a  partici¬ 
pant  covered  under  the  plan,  in  which 
case  the  participant’s  copy  of  the  sum¬ 
mary  plan  description  should  suffice  for 
both  participant  and  beneficiary  if  the 
beneficiary  has  access  to  the  participant’s 
copy. 

As  comments  to  the  earlier  draft 
pointed  out,  it  cannot  be  assumed  that 
every  beneficiary  of  a  participant,  or 
even  every  beneficiary  who  is  a  depend¬ 
ent  of  a  participant,  will  have  access  to 
the  participant’s  copy  of  the  summary 
plan  description.  For  example,  some 
spouses  will  be  separated  and,  in  some 
cases,  welfare  plans  provide  benefits  to 
beneficiaries  whose  participants  are  no 
longer  participants  covered  under  the 
plan.  To  deal  with  these  exceptional  sit¬ 
uations  by  trying  to  determine  whether 
each  beneficiary  has  access  to  a  partici¬ 
pant’s  copy  of  the  summary  plan  descrip¬ 
tion  would  cause  severe  administrative 
problems,  both  for  plan  administrators 
and  for  the  Department  of  Labor.  Pro¬ 
posed  §  2520.104b-2  does  not  attempt 
such  a  distinction.  It  does  not  require 
that  the  plan  administrator  of  a  welfare 
plan  furnish  a  copy  of  the  summary  plan 
description  to  each  beneficiary  receiving 
benefits  under  the  plan.  It  does  require 
that  documents  be  supplied  without 
charge  upon  request  by  the  beneficiary. 

In  addition,  the  term  “participant  in 
the  plan”  used  in  the  December  4,  1974 
proposed  regulation  has  been  changed 
throughout  to  “participant  under  the 
plan”  in  the  final  version  to  conform  to 
section  101(a)  of  the  Act.  The  reason  for 
this  change  is  more  fully  discussed  in  the 
preamble  to  §  2520.104b-l  of  these 
regulations. 

The  public  comments  on  §  2523.20  of 
the  December  4  proposal  suggested  that 
literal  compliance  with  the  distribution 
requirements  of  that  proposal  would  be 
a  physical  impossibility  for  many  multi¬ 
employer  plans,  which  provide  benefits 
to  a  large  number  of  employees  and  re¬ 
tirees.  Many  of  these  plans  currently  do 
not  maintain  records  of  individuals  who 
are  not  receiving  benefits  under  the  plan. 
Under  such  plans,  an  Individual  who 
seeks  a  benefit  has  generally  been  ex¬ 
pected  to  produce  evidence  of  his  or  her 
eligibility  for  that  benefit. 

In  recognition  of  this  situation,  pro¬ 
posed  §  2520.104b-2(b)  would  relax  the 
requirements  for  Initial  distribution  of 
the  summary  plan  description  to  partici¬ 
pants  for  multiemployer  plans  In  exist¬ 
ence  on  January  1,  1974.  Plans  which 
have  come  into  existence  after  January  1, 
1974  were  on  notice  of  the  requirements 
of  the  Act  at  a  sufficiently  early  stage  in 
their  development  that  they  are  expected 
to  have  accumulated  adequate  records. 

The  summary  plan  description  distri¬ 
bution  requirements  for  multiemployer 
plans  in  proposed  S  2520.104b-2(b)  would 
apply  only  with  respect  to  participants. 
There  should  be  no  problem  in  identify¬ 
ing  and  furnishing  copies  of  the  sum¬ 
mary  plan  description  to  beneficiaries 
receiving  benefits  under  the  plan. 
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The  method  of  distributing  the  sum¬ 
mary  plan  description  set  forth  in  pro¬ 
posed  §  2520.104b-2(b)  is  designed  to 
strike  a  balance  between  the  need  for 
adequate  disclosure  to  participants  cov¬ 
ered  under  multiemployer  plans  and  the 
need  for  rules  which  are  not  so  far  be¬ 
yond  the  present  capacity  of  affected 
plans  that  compliance  would  be  impos¬ 
sible. 

Essentially,  proposed  §  2520.104b-2(b) 
enables  plan  administrators  of  multiem¬ 
ployer  plans  to  which  it  applies  to  dis¬ 
tribute  copies  of  the  summary  plan  de¬ 
scription  only  to  those,  participants 
who  can  be  identified.  In  addition,  the 
plan  administrator  may  satisfy  the  dis¬ 
tribution  requirements  by  requesting  em¬ 
ployers  or  employee  organizations  to  dis¬ 
tribute  copies  of  the  summary  plan  de¬ 
scription  furnished  to  them  by  the  plan 
administrator,  or  by  publication  in  a 
periodical,  the  circulation  of  which  in¬ 
cludes  participants  entitled  to  receive 
the  summary  plan  description  without 
charge,  such  as  a  union  newspaper.  The 
plan  administrator  must  furnish  a  copy 
of  the  summary  plan  description  to  any 
participant  who  has  not  received  one 
upon  request,  and  must  take  measures — 
such  as  posting  notices  on  the  premises 
of  employers  or  employee  organizations, 
or  publication  of  notices  in  union  or  other 
periodicals — to  inform  unidentified  par¬ 
ticipants  of  the  availability  of  copies  of 
the  summary  plan  description. 

Proposed  8  2520.104b-2(b)  contem¬ 
plates  that  plan  administrators  who  are 
obliged  to  avail  themselves  of  its  provi¬ 
sions  will  prompty  begin  to  develop  ade¬ 
quate  records  so  that  by  the  publication 
of  the  updated  summary  plan  description 
within  a  five  or  ten  year  period  the  plan 
will  be  able  to  furnish  that  document  to 
all  participants  covered  under  the  plan. 
Consequently,  proposed  8  2520.104b-2(b) 
Is  available  only  with  respect  to  the  ini¬ 
tial  summary  plan  description. 

As  a  result  of  further  consideration  of 
some  of  the  Issues  raised  concerning  the 
disclosure  requirements  of  section  104(b) 
(1)  of  the  Act,  paragraph  (c)  of  8  2520.- 
104b-2,  relating  to  the  obligation  to  fur¬ 
nish  subsequent  summary  plan  descrip¬ 
tions,  has  been  proposed.  Under  this 
proposed  rule,  a  plan  administrator  must 
file  a  subsequent,  updated  summary  plan 
description  within  five  years  (or  ten  years 
if  there  have  been  no  plan  amendments) 
after  furnishing  the  initial  summary  plan 
description.  Regardless  of  the  specific 
date  on  or  before  May  30,  1976  upon 
which  the  initial  summary  plan  descrip¬ 
tion  is  furnished,  an  updated  summary 
plan  description  must  be  furnished  with¬ 
in  five  (or  ten)  years  of  that  date.  For 
example,  a  plan  administrator  who  fur¬ 
nishes  a  suihmary  plan  description  meet¬ 
ing  the  requirements  of  section  102  of  the 
Act  and  88  2520.102-2  and  2520.102-3  on 
April  1,  1976,  must  furnish  a  subsequent 
plan  description  on  or  before  April  1, 
1981  (or  April  1,  1986) . 

The  subsequent  summary  plan  de¬ 
scription  may  be  furnished  on  any  date 
within  the  five  or  ten  year  periods.  This 
publication  will  start  the  running  of  the 
next  five  or  ten  year  period.  For  example, 


the  administrator  of  a  plan  which  fur¬ 
nished  an  initial  summary  plan  descrip¬ 
tion  to  participants  and  beneficiaries  on 
May  30,  1976,  may  choose  to  furnish  an 
updated  summary  plan  description,  inte¬ 
grating  numerous  plan  amendments 
adopted  in  plan  year  1978,  on  July  1, 1978. 
Another  updated  summary  plan  descrip¬ 
tion  must  be  furnished  by  July  1, 1983  (or 
July  1,  1988) . 

Section  2520.1 04b-3.  Proposed  §2520.- 
104b-3  describes  the  procedures  for 
furnishing  participants  under  the  plan 
and  certain  beneficiaries  receiving  ben¬ 
efits  from  the  plan  with  summaries  of 
material  modifications  to  the  plan  and 
changes  in  information  required  to  be 
included  in  the  summary  plan  descrip¬ 
tion.  These  procedures  were  not  con¬ 
tained  in  the  December  4,  1974  proposed 
regulations.  However,  analysis  by  the 
Department  of  Labor  and  review  of 
comments  received  demonstrated  a  need 
to  provide  guidance  for  satisfying  this 
obligation. 

This  regulation  generally  follows  the 
statutory  language  of  sections  102  and 
104(b)  (1)  of  the  Act.  The  regulation 
states  the  requirement  that  a  plan  ad¬ 
ministrator  furnish  a  summary  of  any 
material  modifications  to  the  plan  and 
changes  in  information  required  to  be 
included  in  the  summary  plan  descrip¬ 
tion  within  210  days  of  the  close  of  the 
plan  year  in  which  it  is  adopted  or  oc¬ 
curs.  This  summary  must  be  compre¬ 
hensive,  accurate  and  “written  in  a 
manner  calculated  to  be  understood  by 
the  average  plan  participant."  Also,  the 
effect  of  a  retroactive  plan  amendment 
is  explained.  That  is,  the  modification 
or  change  is  deemed  to  be  adopted  on 
the  date  the  amendment  is  made,  ir¬ 
respective  of  when  it  is  applied.  For  ex¬ 
ample,  a  calendar  year  plan  is  amended 
on  January  11,  1977.  The  amendment 
is  made  retroactive  to  November  3,  1976. 
The  plan  administrator  furnishes  a  sum¬ 
mary  of  the  amendments  to  participants 
and  certain  beneficiaries  by  July  29, 
1978. 

The  regulation  also  clarifies  the  effect 
of  timely  publication  of  a  summary  plan 
description  upon  the  requirement  to 
furnish  summaries  of  material  mod¬ 
ifications  and  changes  in  Information 
required  to  be  in  the  summary  plan  de¬ 
scription.  The  initial  summary  plan 
description  must  accurately  reflect  the 
terms  of  the  plan  and  other  Information 
pertaining  to  the  plan  at  the  time  of  dis¬ 
closure.  Therefore,  no  separate  disclosure 
is  required  for  modifications  or  changes 
in  plan  information  which  are  incorpo¬ 
rated  in  the  initial  summary  plan  de¬ 
scription.  Plans  which,  pursuant  to 
§  2520.104-3,  defer  disclosure  of  the 
initial  summary  plan  description  until 
May  30,  1976  will  generally  follow  this 
rule.  However,  there  are  special  provi¬ 
sions  for  disclosing  certain  amendments 
to  pension  plans.  The  effect  of  the  de¬ 
ferral  upon  both  pension  and  welfare 
plans  is  explained  in  the  deferral  regu¬ 
lation,  §  2520.104-3.  In  addition,  mod¬ 
ifications  and  changes  in  plan  informa¬ 
tion  which  are  Incorporated  in  an 


updated  summary  plan  description  are 
not  required  to  be  separately  disclosed 
if  the  updated  summary  plan  description 
is  furnished  prior  to  the  expiration  of 
the  disclosure  period  for  the  modifica¬ 
tions  and  changes.  Modifications  and 
changes  not  Incorporated  in  a  timely 
summary  plan  description  must  be  sep¬ 
arately  disclosed  if  the  updated  sum¬ 
mary  plan  description  is  furnished  prior 
to  the  expiration  of  the  disclosure  period 
for  the  modifications  and  changes.  Mod¬ 
ifications  and  changes  not  incorporated 
in  a  timely  summary  plan  description 
must  be  separately  disclosed  within  210 
days  after  the  close  of  the  plan  year  in 
which  the  modifications  or  changes  are 
adopted  or  occur. 

Section  2520.104b-4.  Comments  re¬ 
ceived  by  the  Department  of  Labor  on 
§  2523.20  of  the  December  4,  1974  pro¬ 
posed  regulations,  relating  to  the  obliga¬ 
tion  to  furnish  the  summary  plan  de¬ 
scription,  suggested  that  the  plan  ad¬ 
ministrator  of  a  pension  plan  should  not 
be  required  to  furnish  detailed  current 
information  about  a  plan  to  retired  par¬ 
ticipants.  Specifically,  it  was  suggested 
that  copies  of  the  summary  plan  descrip¬ 
tion,  updated  summary  plan  descriptions, 
and  summaries  of  modifications  and 
changes  described  in  section  102(a)  (1) 
of  the  Act  which  do  not  affect  the  retiree 
should  not  be  required  if  the  retiree  has 
previously  been  furnished  h  copy  of  a 
document  describing  his  or  her  benefits. 
The  comments  pointed  out  that  to  re¬ 
quire  furnishing  superfluous  and  irrele¬ 
vant  plan  documents  to  retirees  would 
not  only  be  wasteful  to  plans,  but  also 
might  result  in  confusion,  misunder¬ 
standings  and  uncertainty  on  the  part 
of  the  retirees.  Since  many  retirees  would 
seek  clarification  of  these  documents 
from  the  plan  staff,  plan  administrative 
burdens  and  costs  would  be  increased 
with  little  or  no  countervailing  benefit  to 
the  retirees. 

In  accordance  with  these  comments, 
under  the  authority  of  section  110  of  the 
Act,  proposed  8  2520.104b-4  provides  an 
alternative  method  of  compliance  for 
pension  plans  for  furnishing  copies  of 
the  summary  plan  description,  updated 
summary  plan  descriptions,  and  sum¬ 
maries  of  certain  material  modifications 
to  the  plan  and  certain  changes  in  the 
information  required  by  section  102  of 
the  Act  to  be  Included  in  the  summary 
plan  descriptions  to  retired  participants, 
and  to  beneficiaries  of  retired  or  de¬ 
ceased  participants  receiving  benefits 
under  the  plan,  who  have  already  re¬ 
ceived  a  copy  of  a  document  satisfying 
the  summary  plan  description  style,  for¬ 
mat,  and  content  requirements.  This  al¬ 
ternative  method  would  also  be  avail¬ 
able  with  respect  to  beneficiaries  of  re¬ 
tired  and  deceased  participants  because 
the  arguments  applicable  in  the  case  of 
retirees  apply  with  equal  force  to  such 
beneficiaries. 

Under  this  proposed  alternative  meth¬ 
od,  each  time  the  summary  plan  descrip¬ 
tion  or  updated  summary  plan  descrip¬ 
tion  is  published,  the  retiree  or  benefici¬ 
ary  must  receive  a  notice  stating  that  he 
or  she  may  obtain  a  copy  of  it  without 
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charge  upon  request  from  the  plan  ad¬ 
ministrator.  The  notice  must  also  state 
that  the  retiree’s  or  beneficiary’s  benefit 
rights  are  set  forth  in  a  summary  plan 
description  which  was  furnished  earlier. 
In  addition,  if  the  plan  administrator  has 
not  furnished  the  retiree  or  beneficiary 
with  information  about  his  or  her  rights 
under  the  Act,  whether  as  a  supplemen¬ 
tary  statement  or  as  part  of  a  summary 
plan,  description,  the  notice  must  provide 
such  information. 

If  a  retiree  or  beneficiary  does  request 
a  copy  of  the  current  summary  plan 
description,  the  plan  administrator  must 
provide  it,  without  charge. 

Summaries  of  material  modifications 
in  the  terms  of  the  plan  and  changes  in 
the  information  required  by  section  102 
(b)  of  the  Act  to  be  included  in  the 
summary  plan  description  need  not  be 
furnished  to  retired  participants  if  these 
modifications  or  changes  in  no  way  affect 
the  retirees’  or  beneficiaries’  rights  under 
the  plan.  It  is  contemplated  that  these 
modifications  and  changes  will  consist 
primarily  of  prospective  amendments  to 
the  plan  benefit  structure  which  do  not 
affect  retirees  or  their  beneficiaries. 
Changes  in  the  plan  administration, 
however,  generally  affect  retirees  and 
their  beneficiaries.  As  with  summary 
plan  descriptions,  retirees  or  benefi¬ 
ciaries  are  entitled  to  receive  copies  of 
material  modifications  and  changes  in 
information,  without  charge  on  request. 

Pursuant  to  the  requirements  of  sec¬ 
tion  110  of  the  Act,  the  Secretary  intends 
to  make  the  following  findings  with  re¬ 
spect  to  the  proposed  alternative  method 
of  compliance  for  furnishing  pension 
plan  documents  to  retired  participants 
and  their  beneficiaries: 

(1)  The  use  of  this  alternative  method 
of  compliance  is  consistent  with  the  pur¬ 
poses  of  Title  I  of  the  Act  and  provides 
adequate  disclosure  to  participants  and 
beneficiaries  with  respect  to  whom  the 
alternative  method  may  be  used.  Under 
the  alternative  method,  only  informa¬ 
tion  which  is  superfluous  or  Irrelevant  to 
such  participants  and  beneficiaries  will 
not  be  furnished  to  them,  and  in  any 
case,  they  may  obtain  copies  of  this  in¬ 
formation,  without  charge,  upon  request. 

(2)  The  application  of  the  require¬ 
ments  of  section  104(b)  (1)  of  the  Act, 
relating  to  the  time  for  furnishing  copies 
of  the  summary  plan  description,  up¬ 
dated  summary  plan  description,  and 
summary  descriptions  of  material  modi¬ 
fications  and  changes  in  the  Information 
required  to  be  contained  in  the  summary 
plan  description,  would  Increase  costs 
to  pension  plans  and  impose  unreason¬ 
able  administrative  burdens  with  respect 
to  the  operation  of  such  plans,  unneces¬ 
sary  costs  associated  with  printing,  han¬ 
dling  and  mailing  superfluous  and  Ir¬ 
relevant  information,  and  would  create 
unnecessary  administrative  burdens  by 
causing  plan  staff  to  devote  time  and 
effort  to  clearing  up  the  confusion  and 
misunderstanding  which  this  informa¬ 
tion  would  occasion. 


(3)  The  application  of  Part  1  of  Title  I 
of  the  Act  would  be  adverse  to  the  in¬ 
terest  of  plan  participants  In  the  aggre¬ 
gate.  For  retired  participants  and  bene¬ 
ficiaries  with  respect  to  whom  this  alter¬ 
native  method  is  available,  application 
of  Part  1  would  engender  confusion,  mis¬ 
understandings  and  uncertainty. 

Section  2520.104b-30.  Proposed  8  2520.- 
104b-30  (§  2523.80  of  the  December  4, 
1974  proposed  regulations)  provides 
guidelines  for  assessing  reasonable 
charges  for  furnishing  plan  documents. 

Several  comments  received  on  the 
December  4  proposal  objected  to  the  pro¬ 
hibition  from  charging  for  the  postage 
and  handling  costs  of  furnishing  plan 
documents.  Postage  and  handling  costs 
are  associated  with  the  performance  of 
a  service  function  of  a  plan  and,  there¬ 
fore,  are  more  appropriately  paid  from 
the  plan’s  funds  than  by  a  particular 
participant  or  beneficiary. 

The  potential  for  numerous  requests 
for  documents,  with  a  significant  burden 
of  handling  and  postage  costs  to  the  plan, 
is  offset  by  the  fact  that  the  person  re¬ 
questing  documents  must  pay  reasonable 
charges  assessed  by  the  plan  for  repro¬ 
duction.  This  cost  factor  should  deter 
frivolous  requests,  without  the  addition 
of  charges  for  postage  and  handling. 

Other  comments  pointed  out  that  al¬ 
though  the  preamble  to  the  proposal 
stated  that  the  regulation  prohibited 
charging  for  postage  and  handling,  pre¬ 
cise  language  stating  so  Is  not  used  in 
the  proposal.  The  new  proposed  regula¬ 
tion  has  been  revised  to  clarify  this  point. 

The  argument  was  also  made  that  20 
cents  per  page  is  an  excessive  maximum 
charge  because  participants  have  an 
absolute  right  under  the  Act  to  receive 
these  documents.  This  has  been  changed 
to  a  maximum  of  10  cents  per  page  to 
be  consistent  with  present  Department 
of  Labor  policy  to  charge  only  10  cents 
per  page  for  documents  provided  pur¬ 
suant  to  the  Freedom  of  Information 
Act.  (See  29  CFR  70.62.) 

Several  comments  also  pointed  out 
that  an  individual  may  request  a  copy 
of  only  a  few  pages  of  a  many-paged 
pamphlet.  A  problem  arises  because  the 
document  as  a  whole  is  effectively  de¬ 
stroyed  once  one  page  is  removed,  and, 
therefore,  the  actual  cost  of  furnishing 
that  one  page  is  the  cost  of  the  entire 
pamphlet.  To  deal  with  this  problem, 
this  proposed  regulation  has  been  re¬ 
vised  by  specifically  limiting  charges  to 
the  least  expensive  means  of  acceptable 
reproduction.  Thus,  if  a  50-page  pam¬ 
phlet  costs  $1.00,  but  only  one  page  were 
requested,  the  charge  could  be  as  much 
as  10  cents  even  though  the  actual  cost 
of  reproduction  for  the  entire  pamphlet 
($1.00)  is  equal  to  2  cents  per  page.  On 
the  other  hand,  if  11  pages  of  the  pam¬ 
phlet  were  requested  the  charge  could  be 
no  more  than  $1.00. 

Accordingly,  it  is  proposed  to  amend 
Chapter  XXV  of  Title  29  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  By  adding  a  new  Subchapter  B  and 
Part  2510  which  read  as  follows : 


SUBCHAPTER  B — DEFINITIONS  AND  COVERAGE 

UNDER  THE  EMPLOYEE  RETIREMENT  INCOME 

SECURITY  ACT  OF  1974 

PART  2510— DEFINITIONS  OF  TERMS 

USED  IN  SUBCHAPTERS  Cr  D,  E,  F  AND 

G  OF  THIS  CHAPTER 

Sec. 

2510.3- 2  Employee  pension  benefit  plan. 

2510.3- 3  Employee  benefit  plan. 

2510.3- 6  Employee. 

Authority:  Sec.  111(c),  506,  Pub.  L.  93-406, 
88  St&t.  852,  894,  29  US.C.  1031,  1135;  Secre¬ 
tary  of  Labor’s  Order  No.  27-74,  and  Labor- 
Management  Services  Administration  Order 
No.  2-6. 

§  2510.3—2  Employee  pension  benefit 
plan. 

For  purposes  of  Title  I  of  the  Act  and 
this  chapter,  the  term  “employee  pension 
benefit  plan”  shall  not  include  the  fol¬ 
lowing  arrangement : 

Severance  pay  plan.  A  severance  pay 
plan  under  which  payment  is  made  to 
employees  on  or  after  the  date  on  which 
they  terminate  employment,  but  where 
payment  is  completed  before  normal  re¬ 
tirement  age. 

§  2510.3—3  Employe?  benefit  plan. 

For  purposes  of  Title  I  of  the  Act  and 
this  chapter,  the  term  “employee  benefit 
plan”  shall  not  include  the  following 
practices  and  arrangements: 

(a)  Overtime  pay.  The  payment  of  cur¬ 
rent  compensation  by  an  employer  on 
account  of  work  performed  in  excess  of 
a  fixed  maximum  number  of  hours  dur¬ 
ing  specified  periods  at  a  rate  in  excess 
of  the  normal  rate  of  compensation  for 
such  work. 

(b)  Shift  and  holiday  premiums.  The 
payment  of  current  compensation  by  an 
employer  on  account  of  work  performed 
outside  usual  periods  of  employment — 
for  example,  at  night  or  on  holidays — at 
a  rate  in  excess  of  the  normal  rate  of 
compensation  for  such  work. 

(c)  Holiday  gifts.  The  distribution  of 
gifts  such  as  turkeys  or  hams  by  an  em¬ 
ployer  to  employees  at  Christmas  and 
other  holiday  seasons. 

(d)  Discount  sales.  The  sale  to  em¬ 
ployees  at  less  than  fair  market  value  of 
goods  or  the  provision  of  services  which 
the  employer  offers  in  the  normal  course 
of  business  at  fair  market  value. 

(e)  On-premises  service  facilities.  The 
maintenance  on  the  premises  of  an  em¬ 
ployer  or  an  employee  organization  of 
recreation,  dining,  or  other  facilities 
(other  than  day  care  centers  and  facili¬ 
ties  providing  benefits  described  in  sec¬ 
tion  3(1)  of  the  Act)  for  use  by  em¬ 
ployees  or  members  without  charge  or  at 
a  charge  below  the  value  of  the  use  of 
the  facilities. 

(f)  Hiring  hall.  A  fund  or  program 
maintained  by  an  employee  organization 
with  contributions  from  an  employer  or 
group  or  association  of  employers  for  the 
purpose  of  providing  a  hiring  hall  facility 
used  by  the  employers. 

(g)  Jury  duty  and  court  testimony. 
Payment  by  an  employer  on  account  of 
time  during  which  employees  are  absent 
and  relieved  from  duties  for  the  purpose 
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of  serving  as  jurors  or  testifying  in  offi¬ 
cial  judicial  or  administrative  proceed¬ 
ings. 

(h)  Bonus  program.  Payments  made 
by  an  employer  to  some  or  all  of  its  em¬ 
ployees  as  bonuses  for  work  performed, 
unless  such  payments  are  systematically 
deferred  to  the  termination  of  covered 
employment  or  beyond,  or  so  as  to  pro¬ 
vide  retirement  income  to  employees. 

(i)  First  aid  station.  The  maintenance 
on  the  premises  of  an  employer  of  free 
facilities  for  the  treatment  of  minor  in¬ 
juries  or  illness  occurring  during  work¬ 
ing  hours. 

(j)  Remembrance  fund.  A  program 
under  which  contributions  are  made  to 
provide  remembrances  such  as  flowers, 
an  obituary  notice  in  a  newspaper,  or  a 
small  cash  gift  to  an  eleemosynary  in¬ 
stitution,  on  occasions  such  as  the  sick¬ 
ness,  hospitalization,  death  or  termina¬ 
tion  of  employment  of  employees,  or 
members  of  an  employee  organization,  or 
members  of  their  families. 

(k)  Strike  fund.  A  fund  maintained 
by  an  employee  organization  to  provide 
payments  to  members  during  strikes  and 
for  related  purposes. 

(l)  Informal  policy  on  absences.  An 
employer  policy  of  permitting  employees 
to  be  absent  and  relieved  from  duties 
from  time  to  time  without  loss  of  regular 
compensation,  but  with  no  commitment 
that  any  absence  or  class  or  type  of  ab¬ 
sences  will  be  so  treated. 

(m)  Paid  sick  and  vacation  leave.  The 
payment  of  normal  compensation  by  an 
employer  out  of  the  employer’s  general 
assets  to  employees  on  account  of  speci¬ 
fied  periods  of  time  during  which  the  em¬ 
ployees  perform  no  duties  while  sick  or 
on  vacation. 

(n)  Industry  advancement  programs. 
A  program  maintained  by  an  employer  or 
group  or  association  of  employers,  which 
has  no  employee  participants  and  does 
not  provide  benefits  to  employees  or  their 
dependents,  regardless  of  whether  the 
program  serves  as  a  conduit  through 
which  funds  or  other  assets  are  chan¬ 
nelled  to  employee  benefit  plans  covered 
under  Title  I  of  the  Act. 

(o)  Job-skill  training.  The  payment  by 
an  employer  of  regular  compensation 
(whether  or  not  subsidized  in  whole  or 
in  part  by  Federal,  State  or  local  govern¬ 
ment  funds)  to  employees  for  on-the-job 
or  other  training  which  is  sponsored  by 
the  employer. 

(p)  Certain  group  insurance  programs. 
A  group  Insurance  program  offered  by  an 
insurer  to  employees  or  members  of  an 
employee  organization  under  which 

(1)  No  contributions  are  made  by  an 
employer; 

(2)  Participation  in  the  program  is 
completely  voluntary  for  employees  or 
members; 

(3)  The  sole  functions  of  the  employer 
or  employee  organization  with  respect  to 
the  program  are  to  publicize  the  plan  to 
employees  or  members,  to  collect  prem¬ 
iums  through  payroll  deductions  or  dues 
checkoffs  and  to  remit  them  to  the  in¬ 
surer; 


(4)  The  employer  or  employee  organi¬ 
zation  receives  no  consideration  in  the 
form  of  cash  or  otherwise  in  connection 
with  the  program;  and 

(5)  The  employer  or  employee  organi¬ 
zation  makes  no  representation  to  its  em¬ 
ployees  or  members  that  the  insurance 
program  is  a  benefit  of  employment  with 
the  employer  or  membership  in  the  em¬ 
ployee  organization. 

(q)  Plans  without  employees.  Any 
plan,  fund  or  program  established  or 
maintained  by  an  employer,  under  which 
no  employees  (as  defined  in  section  3(6) 
of  the  Act  and  §  2510.3-6)  are  partici¬ 
pants  covered  under  the  plan  pursuant  to 
§  2520.104b-l. 

§  2510.3—6  Employee. 

(a)  Sole  proprietor  and  spouse.  For 
purposes  of  Title  I  of  the  Act,  a  sole  pro¬ 
prietor  of  an  unincorporated  trade  or 
business  and  his  or  her  spouse  are  not 
employees  with  respect  to  the  unincor¬ 
porated  trade  or  business. 

(b)  Partners.  For  purposes  of  Title  I 
of  the  Act,  a  partner  in  a  partnership  is 
not  an  employee  with  respect  to  the 
partnership. 

2.  By  adding  a  new  Subchapter  C  and 
Part  2520  which  read  as  follows: 

SUBCHAPTER  C— REPORTING  AND  DISCLOSURE 
UNDER  THE  EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT  OF  1974 

PART  2520— RULES  AND  REGULATIONS 
FOR  REPORTING  AND  DISCLOSURE 

Subpart  A — General  Reporting  and  Disclosure 
Requirements 

Sec. 

2520.101- 1  Duty  of  reporting  and  dis¬ 

closure. 

Subpart  B — Contents  of  Plan  Descriptions  and 
Summary  Plan  Descriptions 

2520.102- 1  Plan  description  form. 

2520.102- 2  Style  and  format  of  summary 

plan  description. 

2520.102- 3  Contents  of  summary  plan  de¬ 

scription. 

2520.102- 4  Option  for  different  summary 

plan  descriptions. 

Subpart  C — Contents  of  Annual  Reports 
[Reserved] 

Subpart  D — Provisions  Applicable  to  Both 
Reporting  and  Disclosure  Requirements 

2520.104- 1  General. 

2520.104- 2  Postponing  effective  date  of 

annual  reporting  require¬ 
ments  and  extending  WPPDA 
reporting  requirements. 

2520.104- 3  Deferral  of  certain  Initial  re¬ 

porting  and  disclosure  re¬ 
quirements. 

2520.104- 4  Alternative  method  of  compli¬ 

ance  for  certain  successor 
pension  plans. 

2520.104- 20  Limited  exemption  for  certain 

small  welfare  plans. 

2520.104- 21  Limited  exemption  for  certain 

group  Insurance  arrange¬ 
ments. 

2520.104- 22  Limited  exemption  for  appren¬ 

ticeship  plans. 

2520.104- 23  Alternative  method  of  compli¬ 

ance  for  pension  plans  for 
certain  selected  employees. 

2520.104- 24  Exemption  for  welfare  plans 

for  certain  selected  employ¬ 
ees. 

2520.104- 25  Exemption  from  reporting  and 

disclosure  for  day  care 
centers. 


Subpart  E — Reporting  Requirements 

2520. 104 a-1  PUlng  with  the  Secretary  of 
Labor. 

2520.104a-2  Plan  description  reporting  re¬ 
quirements. 

2520.104a-3  Summary  plan  description. 
2520.104a-4  Material  modifications  to  the 
plan  and  changes  In  plan  de¬ 
scription  Information. 

Subpart  F — Disclosure  Requirements 

2520.104b-l  Disclosure. 

2520.104b-2  Summary  plan  description. 
2520.104b-3  Summaries  of  material  modifi¬ 
cations  to  the  plan  and 
changes  in  the  Information 
required  to  be  included  in  the 
summary  plan  description. 
2520. 104 b-4  Alternative  method  of  compli¬ 
ance  for  furnishing  pension 
plan  documents  to  retired 
participants  and  their  bene¬ 
ficiaries. 

2520.104b-30  Charges  for  documents. 

Authority:  Secs.  101, 102, 104, 105, 109,  110, 
111(b)(2),  111(c),  605,  Pub.  L.  93-406,  88 
Stat.  840-1,  847-62,  894  (  29  U.S.C.  1021-2, 
1024-5,  1029-31,  1135);  Secretary  of  Labor’s 
Order  No.  27-74,  Labor-Management  Services 
Administration  Order  No.  2-6. 

Subpart  A — General  Reporting  and 
Disclosure  Requirements 

§  2520.101—1  Duty  of  reporting  and  dis¬ 
closure. 

The  procedures  for  implementing  the 
plan  administrator’s  duty  of  reporting  to 
the  Secretary  of  Labor  and  disclosing  in¬ 
formation  to  participants  and  benefici¬ 
aries  are  located  in  Subparts  D,  E  and  F 
of  this  part. 

Subpart  B — Contents  of  Plan  Descriptions 
and  Summary  Plan  Descriptions 

§  2520.102—1  Plan  description  form. 

The  plan  description  required  by  sec¬ 
tion  102  of  the  Act  shall  consist  of  De¬ 
partment  of  Labor  Form  EBS-1,  “Plan 
Description”  completed  in  accordance 
with  §  2520.104a-l(a)  and  the  instruc¬ 
tions  to  the  Form. 

§  2520.102—2  Style  and  format  of  sum¬ 
mary  plan  description. 

(a)  Method  of  presentation.  The  sum¬ 
mary  plan  description  shall  be  written  in 
a  manner  calculated  to  be  understood  by 
the  average  plan  participant  and  shall  be 
sufficiently  comprehensive  to  apprise  the 
plan’s  participants  and  beneficiaries  of 
their  rights  and  obligations  under  the 
plan.  In  fulfilling  these  requirements,  the 
plan  administrator  shall  exercise  con¬ 
sidered  judgment  and  discretion  by  tak¬ 
ing  into  account  such  factors  as  the 
level  of  comprehension  and  education  of 
typical  participants  in  the  plan  and  the 
complexity  of  the  terms  of  the  plan.  Con¬ 
sideration  of  these  factors  will  usually 
require  the  limitation  or  elimination  of 
technical  jargon  and  of  long,  complex 
sentences,  the  use  of  clarifying  examples 
and  illustrations,  the  use  of  clear  cross 
references,  and  a  table  of  contents. 

(b)  General  format.  The  format  of  the 
summary  plan  description  must  not  have 
the  effect  of  misleading,  misinforming  or 
failing  to  inform  participants  and  bene¬ 
ficiaries.  For  example,  a  summary  plan 
description  which  highlights  in  boldface, 
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large  type  the  plan  terms  providing  for 
nonforfeitable  benefits  and  describes  the 
circumstances  which  may  result  in  denial 
or  loss  of  benefits  in  small,  hard-to-read 
type  will  not  satisfy  the  requirements  of 
section  102(a)(1)  of  the  Act  that  the 
summary  plan  description  be  “written  in 
a  manner  calculated  to  be  understood  by 
the  average  plan  participant,  and  *  *  * 
be  sufficiently  accurate  and  comprehen¬ 
sive  to  reasonably  apprise  *  *  *  partic¬ 
ipants  and  beneficiaries  of  their  rights 
and  obligations  under  the  plan.” 

(c)  Reference  to  benefit  insurance. 
The  summary  plan  description  for  a 
pension  plan  described  in  section  4021 

(a)  of  the  Act  shall  prominently  display 
on  the  first  page  of  the  text  the  sentence 
“Certain  benefits  under  this  pension 
plan  are  insured  by  the  Pension  Benefit 
Guaranty  Corporation”  and  provide  a 
reference  to  the  page  or  pages  in  the 
text  which  give  the  additional  informa¬ 
tion  required  by  §  2520.102-3(1).  The 
requirement  of  this  subsection  shall  not 
apply  respecting  a  summary  plan  de¬ 
scription  furnished  by  a  multiemployer 
plan  before  January  1,  1978. 

(d)  Foreign  languages.  In  the  case 
either  (1)  of  a  plan  which  covers  500  or 
more  participants  who  are  literate  only 
in  a  language  other  than  English  or  (2) 
of  any  employer  establishment  (as  that 
term  is  used  in  the  Fair  Labor  Standards 
Act  of  1938,  as  amended  (52  Stat.  1060, 
29  U.S.C.  201  et  seq.) )  in  which  50  per¬ 
cent  or  more  of  the  participants  of  a 
plan  are  literate  only  in  a  language  other 
than  English,  so  that  a  summary  plan 
description  in  English  would  fail  to 
inform  these  participants  adequately  of 
their  rights  and  obligations  under  the 
plan,  the  summary  plan  description  for 
such  plan  or  establishment  shall  prom¬ 
inently  display  a  notice,  in  the  language 
best  understood  by  these  participants, 
offering  assistance.  The  assistance  pro¬ 
vided  need  not  involve  written  materials, 
but  shall  be  given  in  the  language  best 
understood  by  the  participants  not  lit¬ 
erate  in  English  and  be  calculated  to 
give  them  a  reasonable  opportunity  to 
become  informed  as  to  their  rights  and 
obligations  under  the  plan.  The  notice 
offering  assistance  contained  in  the  sum¬ 
mary  plan  description  shall  clearly  set 
forth  the  procedures  participants  must 
follow  in  order  to  obtain  such  assistance. 

§  2520.102—3  Contents  of  summary  plan 
description. 

Section  102  of  the  Act  specifies  infor¬ 
mation  that  must  be  included  in  the 
summary  plan  description.  The  follow¬ 
ing  information  shall  be  included  In  the 
summary  plan  description: 

(a)  The  name  of  the  plan,  and,  if  dif¬ 
ferent,  the  name  by  which  the  plan  is 
commonly  known  by  its  participants  and 
beneficiaries; 

(b)  The  name  and  address  of  any  em¬ 
ployer  whose  employees  are  covered  by 
the  plan  and  the  name  and  address  of 
any  labor  organization  the  members  of 
which  are  covered  by  the  plan,  or  in  the 
case  of  a  plan  established  or  maintained 
by  two  or  more  employers  or  by  one  or 
more  employers  and  one  or  more  em- 
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ployee  organizations,  the  name  and  ad¬ 
dress  of  the  association,  committee.  Joint 
board  of  trustees,  parent  or  most  sig¬ 
nificant  employer  of  a  group  of  employ¬ 
ers  all  of  which  contribute  to  the  same 
plan,  or  other  similar  representative  of 
the  parties  who  established  or  main¬ 
tained  the  plan; 

(c)  The  employer  identification  num¬ 
ber  (EIN)  assigned  by  the  Internal  Rev¬ 
enue  Service  to  the  plan  sponsor  and  the 
plan  number  assigned  by  the  plan  spon¬ 
sor  pursuant  to  instructions  of  the  In¬ 
ternal  Revenue  Service,  if  such  numbers 
have  been  assigned.  (For  further  de¬ 
tailed  explanation  see  the  instructions  to 
the  plan  description  Form  EBS-1) ; 

<  d  *  The  type  of  pension  or  welfare 
plan,  e.g.,  for  pension  plans — defined 
benefit,  money  purchase,  profit-sharing, 
etc.  and  for  welfare  plans — hospitaliza¬ 
tion.  disability,  pre-paid  legal  services, 
etc.: 

(e>  The  type  of  administration  of  the 
plan  e.g.,  contract  administration,  joint 
board  of  trustees,  etc.; 

(f)  The  name,  business  address  and 
business  telephone  number  of  the  plan 
administrator  as  that  term  is  defined  in 
section  3(16)  of  the  Act; 

(g>  The  name  of  the  person  desig¬ 
nated  as  agent  for  service  of  legal 
process,  and  the  address  at  which  process 
may  be  served  on  such  person; 

(h)  The  name,  title  and  business  ad¬ 
dress  of  each  trustee  of  the  plan; 

(i)  A  list  of  any  collective-bargaining 
agreements  which  relate  to  the  plan, 
specifying  the  relevant  sections.  Plans 
maintained  pursuant  to  more  than  ten 
agreements  need  not  list  the  agreements 
and  sections  provided  that  they  (1) 
state  generally  the  subject  matter  of  the 
relevant  provisions  in  collective-bargain¬ 
ing  agreements  which  relate  to  the  plan 
and  (2)  list  organizations  that  are 
parties  to  the  collective-bargaining 
agreements; 

(j)  The  lean’s  requirements  respect¬ 
ing  eligibility  for  participation  and  bene¬ 
fits.  The  summary  plan  description  shall 
describe  the  plan’s  provisions  relating 
to  eligibility  to  participate  in  the  plan, 
such  as  age  or  years  of  service  require¬ 
ments.  For  employee  pension  bene¬ 
fit  plans,  it  shall  also  include  a  statement 
describing  the  plan’s  normal  retirement 
age  as  that  term  1s  defined  in  section 
3(24)  of  the  Act,  and  a  statement  de¬ 
scribing  any  other  conditions  which  must 
be  met  before  a  participant  will  be 
eligible  to  receive  benefits.  -Such  plan 
benefits  shall  be  described.  For  employee 
welfare  benefit  plans  the  summary  plan 
description  shall  Include  a  statement  of 
the  conditions  pertaining  to  eligibility 
to  receive  benefits,  and  a  description  of 
the  benefits.  In  the  case  of  a  welfare  plan 
providing  extensive  schedules  of  benefits 
(a  medical  care  plan,  for  example),  only 
a  general  description  Is  required  if  refer¬ 
ence  is  made  to  detailed  schedules  of 
benefits  which  are  available  without  cost 
to  any  participant  or  beneficiary  who  so 
requests; 

(k)  A  statement -describing  any  joint 
and  survivor  benefits  provided  under  the 
plan  including  any  requirement  that  an 


election  be  made  as  a  condition  to  accept 
or  reject  the  joint  and  survivor  annuity; 

(l)  Circumstances  which  may  result  in 
disqualification,  ineligibility,  or  denial, 
loss,  forfeiture  or  suspension  of  any 
benefits.  The  plan  administrator  of  an 
employee  pension  benefit  plan  shall  in¬ 
clude  a  description  of  any  provision  of 
the  plan  relating  to  forfeiture  of  bene¬ 
fits,  breaks  in  service  and  year  of  service 
rules.  If  an  employee  pension  benefit  plan 
is  not  insured  under  Title  IV  of  the  Act, 
this  fact  shall  be  clearly  stated.  Multi¬ 
employer  plans,  however,  are  not  required 
to  state  the  absence  of  insurance  in  sum¬ 
mary  plan  descriptions  furnished  prior 
to  January  1,  1978.  If  benefits  of  a  pen¬ 
sion  plan  are  insured  under  Title  IV  of 
the  Act,  this  fact  shall  be  stated  in  the 
format  specified  in  §  2520.102-2(c) . 
There  shall  also  be  a  statement  that  such 
Insurance  is  limited  in  some  respects  and, 
if  these  limitations  are  not  set  forth,  a 
statement  that  the  plan  administrator 
will  provide  further  information  concern¬ 
ing  such  insurance.  The  name  and  ad¬ 
dress  of  the  Pension  Benefit  Guaranty 
Corporation  shall  also  be  provided. 

(m)  A  description  and  explanation. 
Including  beginning  dates,  of  the  plan 
provisions  establishing  12 -month  periods 
for  computing  years  of  participation, 
years  in  which  a  specified  number  of 
hours  of  service  must  be  completed  to 
accrue  benefits,  and  years  of  service  used 
to  compute  vesting  and  breaks  in  service. 
The  description  shall  state  the  service 
required  to  accrue  full  benefits  and  the 
manner  in  which  accrual  of  benefits  is 
prorated  for  employees  failing  to  com¬ 
plete  full  service  for  the  year. 

(n)  A  statement  explaining  the  condi¬ 
tional  status  of  any  provisions  set  forth 
pursuant  to  paragraph  (j),  (k),  (1)  and 
(m)  of  this  section,  or  any  other  plan 
provisions  set  forth  in  the  summary  plan 
description,  which  are  only  conditionally 
in  force  for  the  1976  plan  year.  For  pur¬ 
poses  of  this  paragraph,  a  plan  provision 
is  conditionally  in  force  for  the  1976  plan 
year  if — 

(1)  Such  provision  is  not  in  compli¬ 
ance  with  Title  I  of  the  Act,  and 

(2)  It  is  intended  that  such  provision 
will  be  amended  to  comply  with  Title  I 
of  the  Act,  and  that  the  amendment, 
when  made,  will  be  retroactive  to  the 
first  day  of  the  1976  plan  year. 

The  statement  explaining  the  conditional 
status  of  such  provisions  shall  contain 
the  following  information:  that  the  pro¬ 
visions  are  not  in  compliance  with  Title 
I  of  the  Act  for  the  1976  plan  year;  that 
it  is  Intended  to  amend  the  provisions, 
and  that  the  intended  amendments 
would  apply  retroactively  to  the  first  day 
of  the  1976  plan  year. 

(o)  The  sources  of  contributions  to  the 
plan — for  example,  employer,  employee 
organization,  employees  and  the  method 
by  which  the  amount  of  contribution  is 
calculated; 

(p)  The  identity  of  any  funding  me¬ 
dium  used  for  the  accumulation  of  assets 
through  which  benefits  are  provided.  The 
summary  plan  description  shall  Identify 
any  insurance  company,  trust  fund,  or 
any  other  institution,  organization,  or 
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entity  which  maintains  a  fund  on  behalf 
of  the  plan  or  through  which  the  plan  is 
funded  or  benefits  are  provided; 

(q)  The  date  of  the  end  of  the  year  for 
purposes  of  maintaining  the  plan’s  fiscal 
records; 

(r)  The  procedures  to  be  followed  in 
presenting  claims  for  benefits  under  the 
plan  and  the  remedies  available  under 
the  plan  for  the  redress  of  claims  which 
are  denied  in  whole  or  in  part  (including 
procedures  required  under  section  503  of 
Title  I  of  the  Act) . 

(s>  In  the  case  of  a  welfare  plan  main¬ 
tained  by  a  union  for  its  members  which 
is  funded,  wholly  or  partly,  from  union 
members’  dues  and  which  may  use  money 
designated  for  the  plan,  or  any  portion 
thereof,  for  general  union  purposes,  (1) 
a  clear  statement  that  any  contributions 
to  the  plan  may  be  used  for  general  union 
purposes,  and  (2)  if  any  documents  gov¬ 
erning  the  plan  contain  statements  that 
the  plan’s  funds  may  not  be  used  for  gen¬ 
eral  union  purposes,  when  in  fact,  such 
funds  may  be  used  for  general  union  pur¬ 
poses  an  affirmation  that  the  statement 
described  in  paragraph  (s)(l)  of  this 
section  is  correct  notwithstanding  incon¬ 
sistent  provisions  in  other  plan  docu¬ 
ments.  If  statements  in  plan  documents 
that  plan  funds  may  not  be  used  for  gen¬ 
eral  union  purposes  are  not  deleted  or 
amended  within  a  reasonable  period, 
which  in  no  event  shall  be  later  than  the 
next  regularly  scheduled  union  conven¬ 
tion  following  distribution  of  the  sum¬ 
mary  plan  description,  the  summary 
plan  description  shall  no  longer  be  con¬ 
sidered  to  be  in  compliance  with  §  2520.- 
102-2. 

§  2520.102—4  Option  for  different  sum¬ 
mary  plan  descriptions. 

In  some  cases  an  employee  benefit  plan 
may  provide  different  benefits  for  various 
classes  of  participants  and  beneficiaries. 
For  example,  a  plan  amendment  altering 
benefits  may  apply  only  to  those  parti¬ 
cipants  who  are  employees  of  an  em¬ 
ployer  when  the  amendment  is  adopted 
and  to  employees  who  later  become  par¬ 
ticipants,  but  not  to  participants  who  no 
longer  are  employees  when  the  amend¬ 
ment  is  adopted.  Similarly,  a  plan  may 
provide  for  different  benefits  for  partici¬ 
pants  employed  at  different  plants  of  the 
employer,  or  even  for  different  classes  of 
participants  in  the  same  plant.  In  such 
cases  the  plan  administrator  may  fulfill 
the  reqiurements  of  furnishing  a  sum¬ 
mary  plan  description  to  participants 
covered  under  the  plan  and  beneficiaries 
receiving  benefits  under  the  plan  by  fur¬ 
nishing  to  each  member  of  each  class  of 
participants  and  beneficiaries  a  copy  of  a 
summary  plan  description  appropriate  to 
that  class.  Each  summary  plan  descrip¬ 
tion  so  prepared  shall  follow  the  style 
and  format  prescribed  In  S  2520.102-2, 
and  shall  contain  all  Information  which 
is  required  to  be  contained  in  the  sum¬ 
mary  plan  description  under  §  2520.- 
102-3.  It  may  omit  information  which  is 
not  applicable  to  the  class  of  partici¬ 
pants  or  beneficiaries  to  which  it  is  fur¬ 
nished.  It  should  also  clearly  identify  on 
the  first  page  of  the  text  the  class  of 
participants  and  beneficiaries  for  which 


it  has  been  prepared  and  the  plan’s 
coverage  of  other  classes.  If  the  plan 
administrator  elects  to  prepare  more 
than  one  summary  plan  description,  each 
such  summary  plan  description  shall  be 
filed  with  the  Secretary  in  the  manner 
provided  in  §  2520.104a-3(b) . 

Subpart  C — Contents  of  Annual  Reports 
[Reserved] 

Subpart  D — Provisions  Applicable  to  Both 

Reporting  and  Disclosure  Requirements 

§  2520.104-1  Ceneral. 

The  administrator  of  an  employee 
benefit  plan  that  is  covered  by  Part  1  of 
Title  I  of  the  Act  must  file  reports  and 
additional  information  with  the  Secre¬ 
tary  of  Labor,  and  disclose  reports,  state¬ 
ments,  and  documents  to  plan  partici¬ 
pants  and  to  beneficiaries  receiving  bene¬ 
fits  from  the  plan.  The  regulations  con¬ 
tained  in  this  Subpart  are  applicable  to 
both  the  reporting  and  the  disclosure  re¬ 
quirements  of  Part  1  of  Title  I  of  the 
Act.  Regulations  concerning  only  a  plan 
administrator’s  duty  of  reporting  to  the 
Secretary  of  Labor  are  set  forth  in  Sub¬ 
part  E  of  this  part,  and  those  applicable 
only  to  the  duty  of  disclosure  to  partici¬ 
pants  and  beneficiaries  are  set  forth  in 
Subpart  F  of  this  part. 

§  2520.104—2  Postponing  effective  date 
of  unnual  reporting  requirements  and 
extending  WPPDA  reporting  require¬ 
ments. 

(a)  Postponing  reports  under  the  Act. 
The  effective  date  of  January  1,  1975,  for 
the  annual  financial  reporting  and  re¬ 
lated  disclosure  requirements  of  section 
103  of  the  Act  is  postponed  for  any  em¬ 
ployee  benefit  plan  having  a  plan  year 
other  than  a  calendar  year.  These  re¬ 
quirements  shall  become  effective  as  to 
such  plans  on  the  first  day  of  the  first 
plan  year  beginning  after  January  1. 
1975.  Specifically,  the  administrator  of 
a  non-calendar  year  plan  (1)  is  not  re¬ 
quired  to  file  with  the  Secretary  an  an¬ 
nual  financial  report  under  section  104 

(a)(1)(A)  of  the  Act  until  the  required 
time  (210  days  or  such  other  time  as  the 
Secretary  of  Labor  sets  by  regulation) 
after  the  end  of  the  first  plan  year  which 
begins  after  January  1,  1975,  and  (2)  is 
not  required  to  furnish  participants 
covered  under  the  plan  and  beneficiaries 
receiving  benefits  under  the  plan  with 
statements  of  the  plan’s  assets  and  lia¬ 
bilities  and  receipts  and  disbursements 
and  a  summary  of  the  latest  annual  re¬ 
port,  as  required  by  section  104(b)  (3) 
of  the  Act,  until  the  required  time  after 
the  end  of  the  first  plan  year  which  be¬ 
gins  after  January  1,  1975.  The  require¬ 
ment  of  section  104(b)  (2)  of  the  Act  to 
make  copies  of  the  latest  annual  report 
available  for  Inspection,  and  the  require¬ 
ment  of  section  104(b)  (4)  of  the  Act  to 
furnish,  upon  written  request  of  a  par¬ 
ticipant  or  beneficiary,  a  copy  of  the  lat¬ 
est  annual  report  is  filed  with  the  Sec¬ 
retary  or,  if  later,  the  required  time  after 
the  end  of  the  first  plan  year  which  be¬ 
gins  after  January  1,  1975. 

Example.  A  plan  with  a  plan  year  begin¬ 
ning  on  April  1,  1975,  flies  an  annual  report 
with  the  Secretary  within  the  required  time 


after  March  31,  1976.  The  plan  also  furnishes 
participants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  under  the 
plan  with  statements  of  the  plan’s  assets 
and  liabilities  and  receipts  and  disburse¬ 
ments,  and  a  summary  of  the  latest  annual 
report,  by  the  same  date.  A  copy  of  the  an¬ 
nual  report  Is  made  avaUable  for  Inspection 
by  any  plan  participant  or  beneficiary  in  the 
principal  office  of  the  administrator  and  In 
such  other  places  as  may  be  necessary  to 
make  available  all  pertinent  Information  to 
all  participants.  If  a  participant  or  bene¬ 
ficiary  requests  In  writing  a  copy  of  the  an¬ 
nual  report,  the  plan  administrator  is  not 
required  to  honor  such  request  until  the 
first  annual  report  has  been  filed  under  the 
Act  with  the  Secretary  of  Labor.  s 

(b)  Extending  WPPDA  reporting.  The 
repeal  of  the  annual  reporting  require¬ 
ments  of  section  7  and  the  requirements 
for  disclosure  to  participants  and  bene¬ 
ficiaries  relating  to  annual  reports  of 
section  8(a)(2)  of  the  Welfare  and  Pen¬ 
sion  Plans  Disclosure  Act  (29  U.S.C.  306) 
are  postponed  from  January  1,  1975  for 
any  employee  benefit  plan  having  a  plan 
year  other  than  a  calendar  year.  For  non¬ 
calendar  year  plans  subject  to  the 
WPPDA,  the  reporting  and  disclosure 
provisions  of  the  WPPDA  shall  remain  in 
force  and  effect  through  the  last  day  of 
any  plan  year  beginning  before  Janu¬ 
ary  1,  1975,  and  ending  after  Decem¬ 
ber  31,  1974. 

(c)  Effect  on  other  provisions.  This 
postponement  does  not  delay  the  effec¬ 
tive  date  of  any  other  provisions  of  Part 
1  of  Title  I  of  the  Act. 

§  2520.104—3  Deferral  of  certain  initial 
reporting  and  disclosure  require¬ 
ments. 

(a)  Under  the  authority  of  section  104 
(a)(3)  of  the  Act,  certain  reporting  and 
disclosure  requirements  of  employee  wel¬ 
fare  benefit  plans  are  deferred.  This 
deferral  Is  set  forth  in  paragraph  (c)  of 
this  section  and  applies  to  welfare  plans 
subject  to  Part  1  on  or  before  January  31, 
1976.  Welfare  benefit  plans  which  be¬ 
come  subject  to  Part  1  on  or  after  Febru¬ 
ary  1,  1976  shall  meet  the  general  re¬ 
porting  and  disclosure  provisions  set 
forth  in  Subparts  E  and  F  of  this  part. 

(b)  Under  the  authority  of  section  110 
of  the  Act,  an  alternative  method  of  com¬ 
pliance  is  provided  for  employee  pension 
benefit  plans  subject  to  Part  1  on  or 
before  January  31, 1976.  This  alternative, 
set  forth  in  paragraphs  (c)  and  (d)  of 
this  section  permits  an  administrator  of 
a  pension  plan  to  defer  compliance  with 
certain  reporting  and  disclosure  require¬ 
ments.  Pension  benefit  plans  which  be¬ 
come  subject  to  Part  1  on  or  after  Febru¬ 
ary  1,  1976  shall  meet  the  general  re¬ 
porting  and  disclosure  provisions  set 
forth  in  Subparts  E  and  F  of  this  part. 

(c)  The  administrator  of  a  welfare 
plan  described  in  paragraph  (a)  of  this 
section  or  the  administrator  of  a  pen¬ 
sion  plan  using  the  alternative  specified 
in  paragraph  (b)  of  this  section: 

(1)  Shall  file  a  short  form  plan  de¬ 
scription,  consisting  of  the  first  two  pages 
of  Department  of  Labor  Form  EBS-1  and 
the  signature  page  (item  38  only),  on  or 
before  the  later  of — 

(i)  August  31, 1975,  or 
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(ii)  The  120th  day  after  the  plan  be¬ 
comes  subject  to  Part  1 ; 

(2)  May  defer  compliance  with  the  fol¬ 
lowing  provisions  of  Part  1  of  Title  I  of 
the  Act  until  May  30,  1976 — 

(i)  Subsections  (a)(1)(C)  and  (b)(1) 
of  section  104  of  the  Act,  which  require 
plan  administrators  to  file  with  the  Sec¬ 
retary,  and  furnish  to  plan  participants 
and  beneficiaries,  copies  of  a  summary 
plan  description,  and 

(ii)  Section  104(a)(1)(B)  of  the  Act, 
which  requires  plan  administrators  to 
file  a  plan  description  with  the  Secre¬ 
tary;  and 

(3)  Shall  not  be  required  to  comply 
with  the  provisions  of  sections  104(a)  (1) 
(D)  and  104(  b)(l)  of  the  Act,  relating 
to  filing  with  the  Secretary  of  Labor,  and 
furnishing  to  plan  participants  and  bene¬ 
ficiaries  summaries  of  material  modifi¬ 
cations  to  the  plan  and  changes  in  in¬ 
formation  required  to  be  included  in  the 
plan  description  or  summary  plan  de¬ 
scription,  as  the  case  may  be,  which — 

(i)  Are  adopted  or  occurred  prior  to 
May  30,  1976, 

(ii)  Are  effective  on  May  30,  1976,  and 

(ill)  Are  incorporated  in  the  initial 

plan  description  and  summary  plan  de¬ 
scription. 

(d)  The  administrator  of  a  pension 
plan  using  the  alternative  method  of 
compliance  specified  in  paragraph  (b) 
shall  furnish  participants  covered  under 
the  plan  and  beneficiaries  receiving  bene¬ 
fits  under  the  plan  with  a  summary  of 
those  material  modifications  to  the  plan 
made  to  bring  the  plan  into  compliance 
with  Title  I  of  the  Act  within  120  days  of : 

(1)  For  plans  which  are  amended  to 
comply  with  the  provisions  of  Title  I 
after  the  first  day  of  the  plan  year  begin¬ 
ning  in  1976  and  such  amendments  are 
made  retroactive  to  the  first  day  of  the 
1976  plan  year,  the  date  that  the  amend¬ 
ments  are  made;  or 

(2)  For  plans  which  are  amended  to 
comply  with  the  provisions  of  Title  I,  but 
such  amendments  are  conditioned  upon  a 
determination  by  the  Internal  Revenue 
Service  that  the  plan,  as  amended,  Is  a 
tax  qualified  plan,  the  date  that  notice 
of  the  determination  Is  received. 


(b)  This  alternative  is  available  only 
if: 

(1)  At  the  time  of  the  merger,  the  plan 
administrator  furnishes  descriptions  of 
the  new  plan,  the  merger  agreement,  and 
any  transitional  provisions  affecting 
benefits,  and  makes  available  on  request, 
without  charge,  a  copy  of  the  old  plan 
description,  to  each  participant  covered 
under  the  plan,  each  beneficiary  receiv¬ 
ing  benefits  under  the  plan  and  any  for¬ 
mer  employee  who  terminated  employ¬ 
ment  with  a  right  to  a  deferred  vested 
benefit,  and 

(2)  After  the  merger,  all  subsequent 
summary  plan  descriptions  furnished  in 
accordance  with  this  alternative  method 
of  compliance  must 

(i)  Clearly  and  conspicuously  identify 
on  the  first  page  of  text  the  class  of 
participants  and  beneficiaries  affected 
by  the  provisions  of  the  old  plan(s) ,  and 

(ii)  State  that  a  copy  of  the  summary 
plan  description  of  the  old  plan(s)  will 
be  furnished  to  any  participant  or  bene¬ 
ficiary  upon  request. 

§  2320.104—20  Limited  exemption  for 
certain  small  welfare  plans. 

(a)  Scope.  Under  the  authority  of 
section  104(a)  (3)  of  the  Act,  the  ad¬ 
ministrator  of  any  employee  welfare 
benefit  plan  which  covers  fewer  than 
100  participants  at  all  times  during  a 
plan  year  and  which  meets  the  require¬ 
ments  of  paragraph  (b)  of  this  section 
is  exempted  from  certain  reporting  and 
disclosure  provisions  of  the  Act.  Specif¬ 
ically,  the  administrator  of  such  plan  is 
not  required  to  file  with  the  Secretary 
any  of  the  following  documents:  Plan 
description,  copy  of  the  summary  plan 
description,  description  of  a  material 
modification  in  the  terms  of  a  plan  or 
change  in  the  information  required  to  be 
included  in  the  plan  description,  annual 
report  and  terminal  report.  In  addition, 
the  administrator  of  a  plan  exempted 
under  this  section — 

(1)  Is  not  required  to  furnish  par¬ 
ticipants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  under  the 
plan  with  statements  of  the  plan’s  assets 
and  liabilities  and  receipts  and  disburse¬ 
ments  and  a  summary  of  the  annual  re¬ 
port  as  required  by  section  104(b)(3) 
of  the  Act; 

(2)  Is  not  required  to  furnish  upon 
written  request  of  any  participant  or 
beneficiary  a  copy  of  the  plan  description, 
annual  report,  and  any  terminal  report, 
as  required  by  section  104(b)  (4)  of  the 
Act ;  and 

(3)  Is  not  required  to  make  copies  of 
the  plan  description  and  annual  report 
available  for  examination  by  any  par¬ 
ticipant  or  beneficiary  in  the  principal 
office  of  the  administrator  and  such  other 
places  as  may  be  necessary,  as  required 
by  section  104(b)  (2)  of  the  Act. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  welfare  benefit  plans  hav¬ 
ing  fewer  than  100  participants  at  all 
times  during  a  plan  year  and  (1)  for 
which  benefits  are  paid  as  needed  solely 
from  the  general  assets  of  the  employer 
or  employee  organization  maintaining 
the  plan  or  (2)  the  benefits  of  which  are 


provided  exclusively  through  insurance 
contracts  or  policies,  the  premiums  for 
which  are  paid  directly  by  the  employer 
or  employee  organization  from  its  gen¬ 
eral  assets,  issued  by  an  insurance  com¬ 
pany  or  similar  organization  which  is 
qualified  to  do  business  in  any  State  or 

(3)  both. 

(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  of  an  em¬ 
ployee  benefit  plan  from  any  other  re¬ 
quirement  of  Title  I  of  the  Act,  including 
the  provisions  which  require  that  plan 
administrators  furnish  copies  of  the 
summary  plan  description  to  participants 
and  beneficiaries  (section  104(b)(1)) 
certain  documents  to  the  Secretary  of 
Labor  upon  request  (section  104(a)(1)) 
and  authorize  the  Secretary  of  Labor  to 
collect  information  and  data  from  em¬ 
ployee  benefit  plans  for  research  and 
analysis  (section  513). 

§  2520.104—21  Limited  exemption  for 
certain  group  insurance  arrange¬ 
ments. 

(a)  Scope.  Under  the  authority  of  sec¬ 
tion  104(a)  (3)  of  the  Act,  the  adminis¬ 
trator  of  any  employee  welfare  benefit 
plan  which  covers  fewer  than  100  partic¬ 
ipants  at  all  times  during  a  plan  year 
and  which  meets  the  requirements  of 
paragraph  (b)  of  this  section  is  ex¬ 
empted  from  certain  reporting  and  dis¬ 
closure  provisions  of  the  Act.  Specifically, 
the  administrator  of  such  plan  is  not  re¬ 
quired  to  file  with  the  Secretary  any  of 
the  following  documents:  Plan  descrip¬ 
tion  of  a  material  modification  in  the 
terms  of  a  plan  or  change  in  the  informa¬ 
tion  required  to  be  included  in  the  plan 
description  and  terminal  report.  In  addi¬ 
tion,  the  administrator  of  a  plan  ex¬ 
empted  under  this  section — 

(1)  Is  not  required  to  furnish  upon 
written  request  of  any  participant  or 
beneficiary  a  copy  of  the  plan  descrip¬ 
tion  and  any  terminal  report,  as  required 
by  section  104(b)  (4)  of  the  Act;  and 

(2)  Is  not  required  to  make  copies  of 
the  plan  description  available  for  exami¬ 
nation  by  any  participant  or  beneficiary 
in  the  principal  office  of  the  administra¬ 
tor  and  such  other  places  as  may  be 
necessary,  as  required  by  section  104(b) 
(2)  of  the  Act. 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  welfare  plans,  each  of  which 
has  fewer  than  100  participants,  which 
are  part  of  a  group  insurance  arrange¬ 
ment  if  such  arrangement: 

(1)  Provides  benefits  to  the  employees 
of  two  or  more  unaffiliated  employers, 
but  not  in  connection  with  a  multiem¬ 
ployer  plan  as  defined  in  section  3(37)  of 
the  Act  and  any  regulations  prescribed 
under  the  Act  concerning  section  3(37), 
including  $  2510.3-37. 

(2)  Fully  insures  one  or  more  welfare 
plans  of  each  participating  employer 
through  insurance  contracts  purchased 
solely  by  the  employers,  with  all  benefit 
payments  made  by  the  insurance  com¬ 
pany; 

(3)  Uses  a  trust  (or  other  entity  such 
as  a  trade  association)  as  the  legal  owner 
of  the  insurance  contracts  and  the  con- 


§  2520.104-4  Alternative  method  of 
compliance  for  certain  successor  pen¬ 
sion  plans. 

(a)  Under  the  authority  of  section  110 
of  the  Act,  this  section  sets  forth  an  al¬ 
ternative  method  of  compliance  for  cer¬ 
tain  successor  pension  plans  in  which 
some  participants  and  beneficiaries  not 
only  have  the  rights  set  out  in  the  plan, 
but  also  retain  eligibility  for  certain 
benefits  under  the  terms  of  former 
plan(s)  which  have  been  merged  into  the 
successor.  Under  the  alternative  method, 
the  plan  administrator  is  not  required 
to  describe  relevant  provisions  of  old 
plans  in  summary  plan  descriptions  fur¬ 
nished  after  the  merger  to  that  class  of 
participants  and  beneficiaries  still  affect¬ 
ed  by  the  terms  of  old  plans.  Also,  the 
plan  administrator  is  not  required  to  file 
with  the  Secretary  of  Labor  a  copy  of 
the  summary  plan  description  of  any  old 
plan. 
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duit  for  payment  of  premiums  to  the  In¬ 
surance  company. 

(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  of  an  em¬ 
ployee  benefit  plan  from  any  other  re¬ 
quirement  of  Title  I  of  the  Act,  includ¬ 
ing  the  provisions  which  require  that 
plan  administrators  furnish  copies  of  the 
summary  plan  description  to  partici¬ 
pants  and  beneficiaries  (section  104(b) 

(1) ) ,  file  an  annual  report  with  the  Sec¬ 
retary  of  Labor  (section  104(a)(1)(A)) 
and  furnish  certain  documents  to  the 
Secretary  of  Labor  upon  request  (section 
104(a)  (1) ) ,  and  authorize  the  Secretary 
of  Labor  to  collect  information  and  data 
from  employee  benefit  plans  for  research 
and  analysis  (section  513) . 

§  2520.104—22  Limited  exemption  for 
apprenticeship  plans. 

(a)  Scope.  Under  the  authority  of  sec¬ 
tion  104(a)  (3)  of  the  Act,  an  employee 
welfare  benefit  plan  which  provides  ap¬ 
prenticeship  training  benefits  is  ex¬ 
empted  from  certain  reporting  and  dis¬ 
closure  requirements  of  the  Act.  Specif¬ 
ically,  the  administrator  of  such  plan  is 
exempted  from  all  the  provisions  of  Part 
1  except  the  requirement  to — 

(1)  File,  in  the  case  of  a  plan  which 
becomes  subject  to  Part  1  on  or  before 
January  31,  1976,  a  short  form  plan  de¬ 
scription,  as  required  by  S  2520.104-3; 

(2)  File  an  Initial  plan  description  in 
the  manner  specified  in  §  2520.104a-2; 
and 

(3)  File  an  annual  report  for  the  plan 
year  beginning  in  1975  If  the  plan  be¬ 
comes  subject  to  Part  1  in  1975.  . 

(b)  Application.  This  exemption  ap¬ 
plies  only  to  employee  welfare  benefit 
plans  which  provide  solely  apprenticeship 
training  benefits. 

(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  of  an  ap¬ 
prenticeship  plan  from  any  other  re¬ 
quirement  of  Title  I  of  the  Act,  including 
tiie  provision  which  authorizes  the  Secre¬ 
tary  of  Labor  to  collect  Information  and 
data  from  employee  benefit  plans  for  re¬ 
search  and  analysis  (section  513). 

§  2520.104—23  Alternative  method  of 
compliance  for  pension  plans  for  cer¬ 
tain  selected  employees. 

(a)  Scope.  Under  the  authority  of  sec¬ 
tion  110  of  the  Act,  an  alternative  form 
of  compliance  with  the  reporting  and  dis¬ 
closure  requirements  of  Part  1  of  Title  I 
of  the  Act  is  provided  for  certain  pen¬ 
sion  plans  for  a  select  group  of  manage¬ 
ment  or  highly  compensated  employees, 
the  administrator  of  a  pension  plan 
described  in  paragraph  (b)  shall  be 
deemed  to  satisfy  the  reporting  and  dis¬ 
closure  provisions  of  Part  1,  Title  I  of 
the  Act  by  (1)  filing  a  statement  with 
the  Secretary  of  Labor  that  includes  the 
name  and  address  of  the  employer,  the 
employer  Identification  number  (EIN) 
assigned  by  the  Internal  Revenue  Service, 
a  declaration  that  the  employer  main¬ 
tains  a  plan  or  plans  primarily  for  the 
purpose  of  providing  deferred  compen¬ 
sation  for  a  select  group  of  management 
or  highly  compensated  employees,  and  a 
statement  of  the  number  of  such  plans 


and  the  number  of  employees  in  each, 
and  (2)  providing  plan  documents,  if 
any,  to  the  Secretary  upon  request  as 
required  by  section  104(a)  (1)  of  the  Act. 
Only  one  statement  need  be  filed  for  each 
employer  maintaining  one  or  more  of  the 
plans  described  in  paragraph  (b).  For 
plans  in  existence  on  May  4,  1975,  the 
statement  shall  be  filed  on  or  before  Au¬ 
gust  31,  1975.  For  a  plan  to  which  Part  1 
of  Title  I  of  the  Act  becomes  applicable 
after  May  4,  1975,  the  statement  shall  be 
filed  within  120  days  after  the  plan  be¬ 
comes  subject  to  Part  1.  Statements  may 
be  filed  by  mailing  them  by  first  class 
mail,  addressed  to  Office  of  Employee 
Benefits  Security,  Labor-Management 
Services  Administration,  U.S.  Depart¬ 
ment  of  Labor,  Washington,  D.C.  20216 
or  delivered  during  normal  working  hours 
to  Room  N-4633,  Department  of  Labor, 
200  Constitution  Avenue,  N.W.,  Wash¬ 
ington,  D.C.  For  example,  an  employer 
that  maintains  several  pension  plans 
described  in  paragraph  (b),  and  also 
serves  as  the  administrator  of  each  plan, 
need  file  only  one  statement  on  Au¬ 
gust  31,  1975,  setting  forth  the  informa¬ 
tion  described  in  this  paragraph  (a). 

(b)  Application.  This  alternative  form 
of  compliance  is  available  only  to  em¬ 
ployee  pension  benefit  plans; 

(1)  Which  are  maintained  by  an  em¬ 
ployer  primarily  for  the  purpose  of  pro¬ 
viding  def erred  compensation  for  a  select 
group  of  management  or  highly  compen¬ 
sated  employees,  and 

(2)  For  which  benefits  (i)  are  paid  as 
needed  solely  from  the  general  assets  of 
the  employer,  (ii)  are  provided  exclu¬ 
sively  through  Insurance  contracts  or 
policies,  the  premiums  for  which  are 
paid  directly  by  the  employer  from  its 
general  assets,  issued  by  an  insurance 
company  or  similar  organization  which 
is  qualified  to  do  business  in  any  State, 
or  (ill)  both. 

§  2520.104—24  Exemption  for  welfare 
plans  for  certain  selected  employees. 

(a)  Scope.  Under  the  authority  of  sec¬ 
tion  104(a)  (3)  of  the  Act,  each  employee 
welfare  benefit  plan  described  in  para¬ 
graph  (b)  of  this  section  is  exempted 
from  the  reporting  and  disclosure  pro¬ 
visions  of  Part  1  of  Title  I  of  the  Act, 
except  for  providing  plan  documents  to 
the  Secretary  upon  request  as  required 
by  section  104(a)  (1). 

(b)  Application.  This  exemption  is 
available  only  to  employee  welfare  bene¬ 
fit  plans: 

(1)  Which  are  maintained  by  an  em¬ 
ployer  primarily  for  the  purpose  of  pro¬ 
viding  benefits  for  a  select  group  of  man¬ 
agement  or  highly  compensated  em¬ 
ployees. 

(2)  For  which  benefits  (i)  are  paid  as 
needed  solely  from  the  general  assets 
of  the  employer,  (ii)  are  provided  exclu¬ 
sively  through  insurance  contracts  or 
policies,  the  premiums  for  which  are  paid 
directly  by  the  employer  from  its  gen¬ 
eral  assets,  issued  by  an  insurance  com¬ 
pany  or  similar  organization  which  is 
qualified  to  do  business  in  any  State,  or 
(iU)  both. 


§  2520.104-25  Exemption  from  report¬ 
ing  and  disclosure  for  day  care  cen¬ 
ters. 

Under  the  authority  of  section  104 
(a)  (3)  of  the  Act,  day  care  centers  are 
exempted  from  the  reporting  and  dis¬ 
closure  provisions  of  Part  1  of  Title  I 
of  the  Act,  except  for  providing  plan 
documents  to  the  Secretary  upon  re¬ 
quest  as  required  under  section  104(a)  (1) 
of  the  Act. 

Subpart  E — Reporting  Requirements 

§  2520.104a— 1  Filing  with  the  Secretary 
of  Labor. 

(a)  General  reporting  requirements. 
Part  1  of  Title  I  of  the  Act  requires  that 
the  administrator  of  an  employee  benefit 
plan  subject  to  the  provisions  of  Part  1 
file  with  the  Secretary  of  Labor  certain 
reports  and  additional  documents.  Each 
report  filed  shall  accurately  and  com¬ 
prehensively  detail  the  information  re¬ 
quired.  Where  a  form  is  prescribed,  the 
reports  shall  be  filed  on  that  form.  The 
Secretary  may  reject  any  incomplete  fil¬ 
ing.  Reports  and  documents  shall  be 
filed  as  specified  in  this  part. 

(b)  Exemption  for  certain  welfare 
plans.  See  55  2520.104-20,  2520.104-21, 
2520.104-22,  2520.104-24,  and  2520.104- 
25. 

(c)  Alternative  method  of  compliance 
for  pension  plans  for  certain  selected 
employees.  See  5  2520.104-23. 

§  2520.104a— 2  Plan  description  report¬ 
ing  requirements. 

(a)  Filing  obligation.  The  administra¬ 
tor  of  an  employee  benefit  plan  which 
becomes  subject  to  the  provisions  of  Part 
1  of  Title  I  of  the  Act  after  January  31, 
1976,  shall  file  a  plan  description  with 
the  Secretary  of  Labor  within  120  days 
after  the  plan  becomes  subject  to  Part 
1.  For  example,  a  plan  is  established 
(and  becomes  subject  to  the  provisions 
of  Part  1)  on  January  1,  1977.  The  plan 
administrator  files  a  plan  description  by 
April  30,  1977.  For  plans  subject  to  Part 
1  on  or  before  January  31,  1976,  see 
§  2520.104-3. 

(b)  Filing  address.  The  plan  descrip¬ 
tion  shall  be  filed  with  the  Secretary 
of  Labor  by  mailing  it  to  EBS-1,  Office 
of  Employee  Benefits  Security,  Labor - 
Management  Services  Administration, 
U.S.  Department  of  Labor,  Washington, 
D.C.  20216  or  by  delivering  it  during 
normal  working  hours  to  Room  N-4633, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  D.C. 

(c)  Special  rules  for  plans  subject  to 
deferred  initial  reporting  requirements. 
See  5  2520.104-3. 

(d)  Contents  of  the  plan  description. 
See  5  2520.102-1. 

§  2520.104a— 3  Summary  plan  descrip¬ 
tion. 

(a)  Filing  obligation.  The  administra¬ 
tor  of  a  plan  subject  to  the  provisions 
of  Part  1  of  Title  I  of  the  Act  shall  file 
with  the  Secretary  of  Labor  a  copy  of 
the  summary  plan  description  which  is 
required  to  be  furnished,  as  prescribed 
in  5  2520.104b-2(a) ,  to  participants  cov- 
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ered  under  the  plan  and  beneficiaries 
receiving  benefits  under  the  plan.  This 
copy  of  the  summary  plan  description 
shall  be  filed  on  or  before  the  last  date 
on  which  a  summary  plan  description 
may  be  furnished  to  plan  participants 
and  beneficiaries  under  section  104 

(b)(1)  (B)  of  the  Act  and  either  §  2520. 
104b-2(a)  (1)  (i)  or  §  2520.104(b) -2(a) 
(2)(i).  If  both  the  plan  description  and 
a  copy  of  the  summary  plan  description 
are  filed  at  the  same  time,  they  shall  be 
filed  together.  For  example,  the  admin¬ 
istrator  of  a  plan  that  became  subject 
to  the  provisions  of  Part  1  of  Title  I  on 
January  1,  1975,  files  on  May  15,  1976, 
in  one  package,  the  plan  description  and 
a  copy  of  the  summary  plan  description. 

(b)  Filing  of  multiple  summary  plan 
descriptions.  In  the  case  of  a  plan  for 
which  the  plan  administrator  has  chosen 
under  §  2520.102-4  to  prepare  more  than 
one  summary  plan  description,  the  plan 
administrator  shall  file  with  the  Secre¬ 
tary  a  copy  of  each  such  summary  plan 
description  and  a  list  identifying  each 
such  summary  plan  description.  The 
name  of  the  employer  and  the  employer 
identification  number  (EIN)  assigned  by 
the  Internal  Revenue  Service  shall  ap¬ 
pear  on  the  cover  page  of  each  summary 
plan  description  filed  and  also  on  the 
list  of  such  summary  plan  descriptions. 

(c)  Filing  address.  The  copy  of  the 
summary  plan  description  shall  be  filed 
with  the  Secretary  of  Labor  at  the 
address  stated  in  §  2520.104a^2(b). 

(d)  Use  of  form  EBS-1  as  summary 
plan  description.  The  plan  administra¬ 
tor  of  an  employee  benefit  plan  shall  be 
deemed  to  have  satisfied  the  require¬ 
ments  of  sections  104(a)  (1)  (C)  and  104 
(b)  (1)  of  the  Act  and  §§  2520.104a-3  and 
2520.104b-2  if,  pursuant  to  §  2520.104-3 
as  issued  on  April  30,  1975,  (40  FR  19469; 
see  also  40  FR  20628,  May  12,  1975) ,  pro¬ 
posed  SS  2522.40  and  2523.30  as  published 
on  December  4,  1974  (39  FR  42241)  and 
the  instructions  on  Form  EBS-1,  the 
plan  administrator  has — 

(1)  Filed  a  copy  of  a  complete  Form 
EBS-1  with  the  Secretary  on  or  before 
June  16,  1975,  to  satisfy  the  requirement 
of  section  104(a)  (1)  (C)  of  the  Act,  and 

(2)  Furnished  copies  of  such  complete 
Form  EBS-1  to  participants  covered  un¬ 
der  the  plan  and  beneficiaries  receiving 
benefits  under  the  plan. 

(e)  Special  rules  for  plans  subject  to 
deferred  initial  reporting  and  disclosure 
requirements.  See  I  2520.104-3. 

§  2520.104a— 4  Material  modifications  to 
the  plan  and  changes  in  plan  descrip¬ 
tion  information.  . 

(a)  Filing  obligation.  The  administra¬ 
tor  of  an  employee  benefit  plan  subject 
to  the  provisions  of  Part  1  of  Title  I  of 
the  Act  shall  file  with  the  Secretary  of 
Labor  any  material  modification  in  the 
terms  of  the  plan  and  any  change  in  the 
information  required  by  section  102(b) 
of  the  Act  to  be  included  in  the  plan  de¬ 
scription,  within  60  days  after  the  modi¬ 
fication  or  change  is  adopted  or  occurs. 
This  filing  date  is  not  affected  by  retro¬ 
active  application  of  an  amendment  to 
a  prior  plan  year;  a  modification  “oc¬ 
curs”  on  the  date  it  is  adopted.  A  plan 


administrator  is  not  required  to  file  any 
material  modification  to  the  plan  or 
change  in  information  required  to  be  in¬ 
cluded  in  the  plan  description  that  is  (i) 
incorporated  in  the  initial  plan  descrip¬ 
tion  furnished  pursuant  to  section  104 
(a)  (1)  (B)  of  the  Act  and  §  2520.104a-2 
(or,  for  plans  which  become  subject  to 
Part  1  of  Title  I  on  or  before  January  31, 
1976,  pursuant  to  §  2520.104-3)  or  (ii) 
incorporated  within  60  days  in  an  up¬ 
dated  plan  description  furnished  pur¬ 
suant  to  section  104(a)  (1)  (D)  of  the  Act. 
For  example:  (1)  A  plan  is  established 
and  subject  to  Part  1  on  January  1, 1977. 
The  plan  is  modified  on  February  1,  1977 
and  the  modification  is  incorporated  in 
the  plan  description  required  to  be  filed 
on  April  30,  1977.  No  separate  filing  is 
made  with  the  Secretary. 

(2)  The  same  plan  makes  another  ma¬ 
terial  modification  on  September  17, 
1976.  The  modification  is  filed  with  the 
Secretary  on  or  before  November  15, 
1976. 

(b)  Reporting  form.  Material  modifi¬ 
cation  to  plan  terms  and  changes  in  the 
information  required  to  be  included  in 
the  plan  description  shall  be  reported  on 
Department  of  Labor  Form  EBS-1 ,  “Plan 
Description,”  (see  §  2520.102-1)  in  ac¬ 
cordance  with  §  2520.104a-l(a)  and  the 
instructions  to  the  Form. 

(c)  Filing  address.  Material  modifica¬ 
tions  to  the  plan  and  changes  in  the  in¬ 
formation  required  to  be  in  the  plan  de¬ 
scription  shall  be  filed  with  the  Secretary 
of  Labor  at  the  address  stated  in  §  2520.- 
104a-2(b). 

(d)  Special  rules  for  plans  subject  to 
deferred  initial  reporting  requirements. 
See  §  2520.104-3. 

Subpart  F — Disclosure  Requirements 
§  2520.104b— 1  Disclosure. 

(a)  General  disclosure  requirements. 
The  administrator  of  an  employee  bene¬ 
fit  plan  covered  by  Part  1  of  Title  I  of  the 
Act  must  disclose  certain  material,  in¬ 
cluding  reports,  statements  and  docu¬ 
ments,  to  participants  and  beneficiaries. 
Disclosure  under  Part  1  takes  three 
forms.  First,  the  plan  administrator  must 
by  direct  operation  of  law,  furnish  cer¬ 
tain  material  at  stated  times  to  all  par¬ 
ticipants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  under  the 
plan.  Second,  the  plan  administrator 
must  furnish  certain  material  to  individ¬ 
ual  participants  and  beneficiaries  (1) 
upon  their  request  or  (2)  without  re¬ 
quest,  if  certain  events  occur.  Third,  the 
plan  administrator  must  make  certain 
material  available  to  participants  and 
beneficiaries  for  Inspection  at  reason¬ 
able  times  and  places. 

(b)  Fulfilling  the  disclosure  obliga¬ 
tion.  (1)  Where  certain  material,  includ¬ 
ing  reports,  statements  and  documents, 
is  required  under  Part  1  of  the  Act  and 
this  part  to  be  furnished  either  by  direct 
operation  of  law  or  on  individual  re¬ 
quest  the  plan  administrator  shall  use 
measures  reasonably  calculated  to  en¬ 
sure  actual  receipt  by  plan  participants 
and  beneficiaries  of  the  material.  Mate¬ 
rial  which  is  required  to  be  furnished  to 
all  participants  covered  under  the  plan 


and  beneficiaries  receiving  benefits  under 
the  plan  must  be  sent  by  first-class  mail, 
unless  another  method  of  delivery  is 
likely  to  result  in  full  distribution.  For 
example,  personal  delivery  to  employees 
at  their  worksite  might  be  acceptable  in 
some  circumstances.  It  may  also  be  ac¬ 
ceptable  to  furnish  such  material  as  a 
special  insert  in  a  periodical  such  as  a 
union  newspaper  if  the  mailing  list  for 
the  periodical  is  comprehensive  and  up- 
to-date,  the  periodical  containing  such 
material  is  sent  by  first-class  mail,  and 
a  prominent  notice  on  the  front  page  of 
the  periodical  advises  readers  that  the  is¬ 
sue  contains  an  insert  with  important 
information  about  rights  under  the  plan 
and  the  Act  which  should  be  read  and 
retained  for  future  reference.  In  no  case 
will  it  be  acceptable  merely  to  place 
copies  of  the  material  in  locations  fre¬ 
quented  by  participants.  Materials  fur¬ 
nished  upon  written  request  by  a  par¬ 
ticipant  or  beneficiary  shall  be  mailed  to 
a  stated  address  or  personally  delivered 
to  the  participant  or  beneficiary.  Mate¬ 
rial  mailed  to  participants  and  benefi¬ 
ciaries  upon  their  written  request  need 
not  be  sent  by  first-class  mail,  but  what¬ 
ever  class  of  mail  is  chosen  must  be  rea¬ 
sonably  calculated  to  ensure  actual  re¬ 
ceipt  by  the  participant  or  beneficiary 
requesting  the  material. 

(2)  (i)  Where  certain  documents  are 
required  to  be  made  available  for  exami¬ 
nation  by  participants  and  beneficiaries 
in  the  principal  office  of  the  plan  admin¬ 
istrator  and  in  such  other  places  as  may 
be  necessary  to  make  available  all  per¬ 
tinent  information  to  all  participants, 
disclosure  shall  be  made  pursuant  to  the 
provisions  of  this  paragraph.  Such  docu¬ 
ments  must  be  current,  readily  accessible 
and  clearly  identified,  and  copies  must 
be  available  in  sufficient  number  to  ac¬ 
commodate  the  expected  volume  of 
inquiries. 

(ii)  Documents  shall  be  made  avail¬ 
able  for  examination  in  each  employer 
establishment  in  which  at  least  50  partic¬ 
ipants  covered  under  a  plan  are  custom¬ 
arily  working.  “Establishment”  means  a 
single  physical  location  where  business 
is  conducted  or  where  services  or  indus¬ 
trial  operations  are  performed.  Where 
employees  are  engaged  in  activities  which 
are  physically  dispersed,  such  as  agricul¬ 
ture,  construction,  transportation  and 
communications,  the  “establishment” 
shall  be  the  place  to  which  employees 
report  each  day.  When  employees  do  not 
usually  work  at,  or  report  to,  a  single 
establishment— for  example,  longshore¬ 
men,  traveling  salesmen,  technicians, 
and  engineers — the  establishment  shall 
be  the  location  from  which  the  emlpoyees 
customarily  carry  out  their  activities — 
for  example  a  longshoremen’s  hiring  hall 
or  the  field  office  of  an  engineering  firm 
servicing  at  least  50  participants  covered 
under  the  plan. 

(iii)  In  the  case  of  a  plan  maintained 
by  an  employee  organization,  docu¬ 
ments  shall  be  made  available  for  exami¬ 
nation  at  the  union’s  local  meeting  hall. 

(iv)  Plan  documents  are  not  required 
to  be  physically  maintained  at  each  em¬ 
ployer  establishment  or  union  meeting 
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hall  as  described  in  paragraphs  (b)  (2) 

(ii)  and  (iii)  of  this  section:  Provided, 
That  these  documents  may  be  made 
available  at  such  locations  within  three 
working  days  following  receipt  of  a  re¬ 
quest  for  disclosure. 

(c)  Participation  for  disclosure  pur¬ 
poses.  (1)  For  purposes  of  sections  101(a) 
and  104(b)  (1)  of  the  Act  and  Subpart  F 
of  this  part,  an  individual  shall  be 
deemed  to  become  a  participant  covered 
under  an  employee  welfare  benefit  plan 
on  the  earlier  of — 

(1)  The  date  designated  by  the  plan  as 
the  date  on  which  the  individual  begins 
participation  in  the  plan; 

(ii)  The  date  on  which  the  individual 
receives  benefits  under  the  plan; 

(iii)  The  date  on  which  the  individual 
becomes  eligible  under  the  plan  for  a 
benefit  subject  only  to  occurrence  of  the 
contingency  for  which  the  benefit  is  pro¬ 
vided;  or 

(iv)  The  date  on  which  the  individual 
makes  a  contribution  to  the  plan, 
whether  voluntary  or  mandatory. 

(2)  For  purposes  of  sections  101(a) 
and  104(b)(1)  of  the  Act  and  Subpart 
F  of  this  part,  an  individual  shall  be 
deemed  to  become  a  participant  covered 
under  an  employee  pension  plan — 

(i)  In  the  case  of  a  plan  which  pro¬ 
vides  for  employee  contributions  or 
defines  participation  to  include  em¬ 
ployees  who  have  not  yet  retired,  on  the 
earlier  of — 

(A)  The  date  on  which  the  individual 
makes  a  contribution,  whether  volun¬ 
tary  or  mandatory,  or 

(B)  The  date  designated  by  the  plan 
as  the  date  on  which  the  individual  has 
satisfied  the  plan’s  age  and  service  re¬ 
quirements  for  participation,  and 

'(ii)  In  the  case  of  a  plan  which  does 
not  provide  for  employee  contributions 
and  does  not  define  participation  to  in¬ 
clude  employees  who  have  not  yet  re¬ 
tired,  the  date  on  which  the  individual 
completes  the  first  year  of  employment 
which  may  be  taken  into  account  in  de¬ 
termining  (A)  whether  the  individual 
Is  entitled  to  benefits  under  the  plan,  or 
(B)  the  amount  of  benefits  to  which  the 
individual  is  entitled,  whichever  results 
in  earlier  participation. 

(d)  Termination  of  participant  and 
beneficiary  status  for  disclosure 
purposes.  (1)  For  purposes  of  section 
101(a)  and  104(b)(1)  of  the  Act  and 
Subpart  F  of  this  part,  an  individual  is 
not  a  participant  covered  under  an  em¬ 
ployee  welfare  plan  on  the  earliest  date 
on  which  the  individual — 

(1)  Is  ineligible  to  receive  any  benefit 
under  the  plan  even  if  the  contingency 
for  which  such  benefit  is  provided 
should  occur,  and 

(ii)  Is  not  designated  by  the  plan  as  a 
participant. 

(2)  For  purposes  of  section  101(a) 
and  104(b)  (1)  of  the  Act  and  Subpart 
F  of  this  part,  an  individual  is  not  a 
participant  covered  under  an  employee 
pension  plan  or  a  beneficiary  receiving 
benefits  under  an  employee  pension  plan 
if— 

(i)  The  entire  benefit  rights  of  the 
Individual— 


(A)  Are  fully  guaranteed  by  an  in¬ 
surance  company,  insurance  service  or 
insurance  organization  licensed  to  do 
business  in  a  State,  and  are  legally  en¬ 
forceable  by  the  sole  choice  of  the  in¬ 
dividual  against  the  insurance  company, 
insurance  service  or  insurance  organiza¬ 
tion;  and 

(B)  A  contract,  policy  or  certificate 
describing  the  benefits  to  which  the  in¬ 
dividual  is  entitled  under  the  plan  has 
been  issued  to  the  individual;  or 

(ii)  The  individual  has  received  from 
the  plan  a  lump-sum  distribution  or  a 
series  of  distributions  of  cash  or  other 
property  which  represents  the  balance  of 
his  or  her  credit  under  the  plan. 

(e)  Break  in  service  for  disclosure 
purposes.  (1)  For  purposes  of  section 
101(a)  and  104(b)(1)  of  the  Act  and 
Subpart  F  of  this  part,  in  the  case  of  an 
employee  pension  benefit  plan,  an  indi¬ 
vidual  who  has  incurred  a  one-year  break 
in  service  after  having  become  a  partici¬ 
pant  covered  under  the  plan  and  who  has 
acquired  no  vested  right  to  a  benefit 
before  such  break  in  service  is  not  a  par¬ 
ticipant  covered  under  the  plan  until  the 
individual  has  completed  a  year  of  serv¬ 
ice  after  returning  to  employment  cov¬ 
ered  by  the  plan. 

(2)  For  purposes  of  paragraph  (e)  (1) 
of  this  section,  in  the  case  of  an  employee 
pension  benefit  plan  which  is  subject  to 
section  203  of  the  Act  the  term  “year  of 
service”  shall  have  the  same  meaning  as 
in  section  203(b)  (2)  (A)  of  the  Act  and 
any  regulations  issued  under  the  Act  and 
the  term  “one-year  break  in  service” 
shall  have  the  same  meaning  as  in  sec¬ 
tion  203(b)(3)(A)  of  the  Act  and  any 
regulations  issued  under  the  Act. 

§  2520.104-b— 2  Summary  plan  descrip¬ 
tion. 

(a)  Obligation  to  furnish.  (1)  The 
plan  administrator  of  an  employee  bene¬ 
fit  plan  subject  to  the  provisions  of  Part 
1  of  Title  I  of  the  Act  on  or  before  Jan¬ 
uary  31,  1976  shall  furnish  a  copy  of  the 
summary  plan  description — 

(1)  On  or  before  May  30,  1976 — 

(A)  To  each  person  who  is  a  partici¬ 
pant  covered  under  the  plan  as  of  March 
2,  1976,  and 

(B)  To  each  person  who  is  a  benefi¬ 
ciary  receiving  benefits  under  the  plan 
(other  than  a  beneficiary  under  a  wel¬ 
fare  plan)  as  of  March  2,  1976;  and 

(ii)  (A)  To  each  person  who,  after 
March  2,  1976,  becomes  a  participant 
covered  under  the  plan,  and 

(B)  To  each  person,  who  after  March 
2,  1976,  becomes  a  beneficiary  receiv¬ 
ing  benefits  under  the  plan  (other  than 
a  beneficiary  under  a  welfare  plan), 
on  or  before  the  90th  day  after  such  a 
person  becomes  a  participant  covered 
under  the  plan  or  a  beneficiary  receiving 
benefits  under  the  plan. 

(2)  The  plan  administrator  of  an  em¬ 
ployee  benefit  plan  which  becomes  sub¬ 
ject  to  the  provisions  of  Part  1  of  Title  I 
of  the  Act  after  January  31,  1976  shall 
furnish  a  copy  of  the  summary  plan 
description — 

(i)  On  or  before  the  120th  day  after 
the  plan  becomes  subject  to  Part  1  of 
Title  I  of  the  Act — 


(A)  To  each  person  who  is  a  partici¬ 
pant  covered  under  the  plan  as  of  the 
30th  day  after  the  plan  becomes  subject 
to  Part  1  of  Title  I  of  the  Act,  and 

(B)  To  each  person  who  is  a  benefi¬ 

ciary  receiving  benefits  und'  the  plan 
(other  than  a  beneficiary  under  a  wel¬ 
fare  plan)  as  of  the  30th  day  after  the 
plan  becomes  subject  to  Part  1  of  Title 
I  of  the  Act;  and  • 

(ii)  (A)  To  each  person  who  more  than 
30  days  after  the  plan  becomes  subject 
Part  1  of  Title  I  of  the  Act,  becomes  a 
participant  covered  under  the  plan,  and 

(B)  To  each  person  who,  more  than  30 
days  after  the  plan  becomes  subject  to 
Part  1  of  Title  I  of  the  Act,  becomes  a 
beneficiary  receiving  benefits  under  the 
plan  (other  than  a  beneficiary  under  a 
welfare  plan),  on  or  before  the  90th  day 
after  such  person  becomes  a  participant 
covered  under  the  plan  or  a  beneficiary 
receiving  benefits  under  the  plan. 

(3)  The  plan  administrator  of  an  em¬ 
ployee  welfare  benefit  plan  shall  furnish 
a  copy  of  the  summary  plan  description 
without  charge  upon  request  to  any  bene¬ 
ficiary  receiving  benefits  under  a  welfare 
plan  to  whom  a  copy  of  the  summary 
plan  description  has  not  already -been 
furnished. 

(b)  Obligation  to  furnish  for  certain 
multiemployer  plans.  In  the  case  of  a 
multiemployer  plan  which  was  in  exist¬ 
ence  on  January  1,  1974,  and  which  does 
not,  as  of  May  30,  1976,  maintain  com¬ 
plete  records  of  participants  covered 
under  the  plan,  the  Secretary  will  con¬ 
sider  that  the  plan  administrator  has 
used  methods  reasonably  calculated  to 
ensure  timely  receipt  of  the  initial  sum¬ 
mary  plan  description  by  participants 
covered  under  the  plan  if  the  plan  ad¬ 
ministrator  takes  the  following  measures 
for  compliance: 

(1)  No  later  than  May  30,  1976,  the 
plan  administrator  shall  furnish  a  copy 
of  the  summary  plan  description  to  all 
participants  covered  under  the  plan  who, 
as  of  March  2,  1976,  are  receiving  bene¬ 
fits  under  the  plan. 

(2)  No  later  than  May  30,  1976,  the 
plan  administrator  shall  take  measures 
to  distribute  copies  of  the  summary  plan 
description  to  substantially  all  individ¬ 
uals  who,  as  of  March  2,  1976,  are  par¬ 
ticipants  covered  under  the  plan  and  who 
can  be  identified.  These  measures  may 
include  the  following: 

(i)  The  plan  administrator  may  de¬ 
liver  copies  of  the  summary  plan  descrip¬ 
tion  to  employers  whose  employees  are 
participants  covered  under  the  plan,  or 
employee  organizations  whose  members 
are  participants  covered  under  the  plan, 
or  to  both,  in  sufficient  quantity  and 
sufficiently  in  advance  of  May  30,  1976, 
to  enable  such  employers  or  employee  or¬ 
ganizations  to  furnish  them  to  employees 
or  members  who  are  participants 
covered  under  the  plan  by  that  date. 

(ii)  The  administrator  may  publish 
the  summary  plan  description  before 
May  31,  1976,  in  a  periodical  or  periodi¬ 
cals,  the  circulation  of  which  includes 
participants  covered  under  the  plan. 

(3)  The  plan  administrator  shall  take 
measures  to  ensure  that  all  individuals 
who  become  participants  covered  under 
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the  plan  after  March  2, 1976,  receive  cop¬ 
ies  of  the  summary  description  within  90 
days  after  becoming  such  participants. 
These  measures  may  include  the  follow¬ 
ing: 

(i)  The  plan  administrator  may  de¬ 
liver  copies  of  the  summary  plan  descrip¬ 
tion  to  employers  whose  employees  are 
participants  covered  under  the  plan,  to 
employee  organizations  whose  members 
are  participants  covered  under  the  plan, 
or  to  both,  in  sufficient  quantity  and  with 
sufficient  frequency  to  enable  such  em¬ 
ployers  or  employee  organizations  to  fur¬ 
nish  them  to  participants  within  90  days 
after  they  become  participants  covered 
under  the  plan. 

<ii)  The  plan  administrator  may  pub¬ 
lish  the  summary  plan  description  in  a 
periodical  or  periodicals,  the  circulation 
of  which  includes  participants  covered 
under  the  plan,  at  regular  Intervals  after 
May  30,  1976,  until  the  plan  adminis¬ 
trator  develops  a  complete  record  of  sub¬ 
stantially  all  participants  covered  under 
the  plan. 

(4)  The  plan  administrator  shall  take 
measures  to  provide  notification  to  all 
participants  covered  under  the  plan  of 
their  right  under  the  Act  to  be  furnished 
a  copy  of  the  summary  plan  description. 
Such  notification  shall  include  the  fol¬ 
lowing  information:  That  an  individual 
who  is  a  participant  under  the  plan  as  of 
March  2,  1976,  is  entitled  to  receive  a 
copy  of  the  plan  summary  description  by 
May  30,  1976;  that  an  individual  who 
becomes  a  participant  covered  under  the 
plan  after  March  2,  1976,  is  entitled  to 
receive  a  copy  of  the  summary  plan  de¬ 
scription  within  90  days  after  becoming 
such  a  participant;  that  the  plan  admin¬ 
istrator  will  furnish  a  copy  of  the  sum¬ 
mary  plan  description  without  charge 
upon  request  to  any  participant  covered 
under  the  plan  who  has  not  received  a 
copy  within  the  prescribed  time;  the 
manner  in  which  such  a  copy  may  be 
obtained;  and  the  plan’s  requirements 
for  becoming  a  participant  covered  under 
the  plan.  Measures  to  provide  such  noti¬ 
fication  may  include  the  following: 

(i)  The  plan  administrator  may  de¬ 
liver  notices  containing  the  required  in¬ 
formation  to  employers  whose  employees 
are  participants  covered  under  the  plan, 
or  to  employee  organizations  whose  mem¬ 
bers  are  participants  covered  under  the 
plan,  or  to  both.  These  notices  should  be 
conspicuously  posted  on  the  premises  of 
such  employers  and  employee  organiza¬ 
tions  in  places  calculated  to  attract  the 
attention  of  substantially  all  employees 
or  members  who  may  be  participants 
covered  under  the  [dan,  and  should  re¬ 
main  posted  until  the  plan  administrator 
develops  a  complete  record  of  all  par¬ 
ticipants  covered  under  the  plan. 

(il)  The  plan  administrator  may  pub¬ 
lish  a  notice  containing  the  required  in¬ 
formation  in  a  periodical  or  periodicals, 
the  circulation  of  which  includes  par¬ 
ticipants  covered  under  the  plan,  at  reg¬ 
ular  Intervals  after  May  30,  1976,  until 
the  plan  administrator  develops  a  com¬ 
plete  record  of  all  participants  covered 
under  the  plan. 


(5)  The  plan  administrator  shall  fur¬ 
nish  a  copy  of  the  summary  plan  de¬ 
scription.  without  charge,  upon  request, 
to  any  participant  covered  under  the 
plan  to  whom  no  copy  of  the  summary 
plan  description  has  been  furnished 
within  the  prescribed  time. 

(6)  The  plan  administrator  shall  take 
measures  to  develop  a  complete  record 
of  all  participants  covered  under  the 
plan,  Including  their  current  mailing 
addresses,  and  shall  develop  procedures 
for  obtaining  this  information  expedi¬ 
tiously  with  respect  to  new  participants 
covered  under  the  plan.  The  methods  of 
distribution  set  forth  in  this  paragraph 

(b)  apply  only  with  respect  to  the  ini¬ 
tial  distribution  of  the  summary  plan 
description.  The  updated  summary  plan 
description — to  be  published  within  a 
five  (or  ten)  year  period  after  the  ini¬ 
tial  publication — shall  be  distributed  to 
participants  in  the  manner  prescribed  in 
paragraph  (a)  of  this  section. 

(7)  In  instances  where  the  plan  ad¬ 
ministrator  relies  on  employers  or  em¬ 
ployee  organizations  to  perform  duties 
relating  to  the  distribution  of  the  sum¬ 
mary  plan  description  to  participants 
covered  under  the  plan,  the  plan  admin¬ 
istrator  should  take  whatever  steps  are 
necessary  and  feasible  under  the  circum¬ 
stances  to  ensure  that  employers  or  em¬ 
ployee  organizations  actually  perform 
those  duties.  For  example,  after  a  prompt 
meeting  of  the  Board  of  Trustees  of  a 
multiemployer  plan,  a  plan  administra¬ 
tor  secures  written  commitments  from 
appropriate  employers  and  employee  or¬ 
ganizations  that  they  will  distribute  cop¬ 
ies  of  the  summary  plan  description  to 
identifiable  participants  covered  under 
the  plan  who  are  in  their  workforce  or 
membership.  The  employers  and  em¬ 
ployee  organizations  agree  to  distribute 
the  documents  in  accordance  with  para¬ 
graphs  (b)  (2)  (i)  and  (b)  (3)  (1)  of  this 
section,  and  to  post  and  maintain  no¬ 
tices  in  accordance  with  paragraph  (b) 
(4)  (i)  of  this  section.  As  soon  as  is  prac¬ 
ticable,  the  plan  administrator  seeks  to 
incorporate  these  commitments  in  col¬ 
lective  bargaining  agreements.  The  ad¬ 
ministrator  has  demonstrated  appro¬ 
priate  diligence,  and  consequently  is  in 
compliance  with  the  disclosure  require¬ 
ments. 

(c)  Subsequent  updated  summary  plan 
description.  (1)  Section  104(b)  (1)  of  the 
Act  requires  that  subsequent  updated 
summary  plan  descriptions  be  furnished 
within  succeeding  five  or  ten  year  pe¬ 
riods.  Each  time  a  summary  plan  de¬ 
scription  is  furnished,  the  measuring  pe¬ 
riod  for  the  next  disclosure  begins.  Plans 
which  furnish  a  summary  plan  descrip¬ 
tion  by  May  30,  1976,  shall  furnish  an 
updated  summary  plan  description  to 
participate  within  five  years  (or  ten 
years  if  there  have  been  no  amendments 
within  five  years).  For  example,  a  plan 
which  furnishes  a  summary  plan  descrip¬ 
tion  to  participants  and  beneficiaries  on 
May  30,  1976,  shall  furnish  a  new  sum¬ 
mary  plan  description  Integrating  all 
plan  amendments  as  required  by  section 
104(b)  (1)  of  the  Act  on  or  before  May  30, 
1981. 


(2)  Any  plan  may  furnish  the  up¬ 
dated  summary  plan  description  referred 
to  in  paragraph  (c)  (l)'of  this  section  on 
any  date  within  the  five  (or  ten)  year 
period  described  in  subparagraph  (1)  of 
this  paragraph.  For  example,  the  plan 
described  in  subparagraph  (1)  of  this 
paragraph  may  furnish  an  updated  sum¬ 
mary  plan  description  which  meets  the 
requirements  of  section  104(b)  (1)  of  the 
Act  on  or  before  May  30,  1979  (three 
years  after  the  May  30,  1976,  publica¬ 
tion).  This  plan  shall  furnish  another 
updated  summary  plan  description  no 
later  than  May  30,  1984  (or  May  30, 
1989) . 

(d)  Special  rules  for  plans  subject  to 
deferred  initial  reporting  requirements. 
See  !  2520.104-3. 

(e)  Style  and  format  of  the  summary 
plan  description.  See  S  2520.102-2. 

(f )  Contents  of  the  summary  plan  de¬ 
scription.  See  §  2520.102-3. 

(g)  Option  for  different  summary  plan 
description.  See  S  2520.102-4. 

(h)  Use  of  form  EBS-1  aa  summary 
plan  description.  See  S  2520.104a-3(d) . 

§  2520.104b— 3.  Summary  of  material 
modifications  to  the  plan  and  changes 
in  the  information  required  to  he  in¬ 
cluded  in  the  summary  plan  descrip¬ 
tion. 

(a)  The  administrator  of  an  employee 
benefit  plan  subject  to  the  provisions  of 
Part  1  of  Title  I  of  the  Act  shall,  in  ac¬ 
cordance  with  S  2520.104b-l(b),  furnish 
without  charge  on  request  to  each  par¬ 
ticipant  covered  under  the  plan  and  each 
beneficiary  who  is  receiving  benefits  un¬ 
der  a  pension  plan,  a  summary  descrip¬ 
tion  of  any  material  modification  to  the 
plan  and  any  change  in  the  information 
required  by  section  102(b)  of  the  Act  to 
be  included  in  the  summary  plan  descrip¬ 
tion.  The  plan  administrator  shall  fur¬ 
nish  this  summary,  written  in  a  manner 
calculated  to  be  understood  by  the  aver¬ 
age  plan  participant,  not  later  than  210 
days  after  the  close  of  the  plan  year  in 
which  the  modification  or  change  was 
adopted  or  occurred.  This  disclosure  date 
is  not  affected  by  retroactive  application 
to  a  prior  plan  year  of  an  amendment 
which  makes  a  material  modification  to 
the  plan;  a  modification  does  not  "oc¬ 
cur”  before  it  is  adopted.  For  example,  a 
calendar  year  plan  adopts  a  modification 
in  April,  1978.  The  modification,  by  its 
terms,  applies  retroactively  to  1977.  A 
summary  description  of  the  modification 
is  furnished  on  or  before  July  29,  1979. 

(b)  The  summary  of  the  material 
modifications  to  the  plan  or  changes  in 
information  required  to  be  included  in 
the  summary  plan  description  need  not 
be  submitted  separately  if  the  changes 
or  modifications  are  described  in  a  timely 
summary  plan  description.  For  example, 
a  calendar  year  plan  adopts  a  material 
modification  on  June  3,  1975.  The  modi¬ 
fication  is  incorporated  in  a  summary 
plan  description  furnished  on  May  30, 
1976.  No  separate  summary  of  the  mate¬ 
rial  modification  is  furnished.  The  plan 
adopts  another  material  modification 
September  15, 1976.  A  separate  summary 
of  the  modification  is  furnished  on  or 
before  July  29,  1977. 
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(c)  Special  rules  for  plans  subject  to 
deferred  disclosure  requirements:  See 
§  2520.104-3. 

§  2320.104b— 1  Alternative  method  of 
compliance  for  furnishing  pension 
plan  documents  to  retired  partici¬ 
pants  and  their  beneficiaries. 

Under  the  authority  of  section  110  of 
the  Act,  in  the  case  of  an  employee  pen¬ 
sion  benefit  plan — 

(a)  A  copy  of  the  summary  plan  de¬ 
scription  or  updated  summary  plan  de¬ 
scription  need  not  be  furnished  to  a  re¬ 
tired  participant  or  a  beneficiary  of  a 
retired  plan  participant  within  the  time 
prescribed  in  section  104(b)(1)  of  the 
Act  and  §  2520.104b-2(a)  for  furnishing 
the -summary  plan  description,  and  with¬ 
in  the  five  or  ten  year  periods  prescribed 
for  furnishing  updated  summary  plan  de¬ 
scriptions  in  section  104(b)  (1)  of  the  Act 
and  5  2520.104h  2(c),  if— 

(1)  At  or  after  retirement,  the  retired 
participant  or  beneficiary  was  furnished 
with  a  copy  of  a  document  which  satis¬ 
fies  the  requirements  of  section  102  (a> 
(1)  of  the  Act  and  §  2520.102-2  (relating 
to  the  style  and  format  of  the  summary 
plan  description)  and  section  102(b)  of 
the  Act  and  S  2520.102-3  (relating  to  the 
content  of  the  summary  plan  descrip¬ 
tion)  ; 

(2)  No  later  than  the  time  prescribed 
in  section  104(b)(1)  of  the  Act  and 
S  2520.104b-2(a)  for  furnishing  the  sum¬ 
mary  plan  description,  and  within  the 
five  or  ten  year  periods  prescribed  by 
section  104(b)  (1)  of  the  Act  and  S  2520.- 
104b-2(c)  for  furnishing  the  updated 
summary  plan  description,  the  retired 
participant  or  beneficiary  is  furnished  a 
notice  containing  the  following  informa¬ 
tion: 

(i)  A  statement  that  the  retired  par¬ 
ticipant  or  beneficiary  may  obtain  a  copy 
of  the  summary  plan  description  or  up¬ 
dated  summary  plan  description  without 
charge,  upon  request,  from  the  plan 
administrator, 


(ii)  A  statement  that  the  benefit  rights 
of  the  retired  participant  or  beneficiary 
are  set  forth  in  the  earlier  summary  plan 
description  described  in  paragraph  (a) 
(1)  of  this  section,  and 
(ill)  Information  about  the  rights  of 
participants  and  beneficiaries  under  the 
Act  (if  such  information  has  not  been 
furnished  in  an  earlier  document) ;  and 

(3)  The  plan  administrator  furnishes 
a  copy  of  the  summary  plan  description 
or  updated  summary  plan  description  to 
the  retired  participant  or  beneficiary, 
without  charge,  upon  request; 

(b)  A  summary  description  of  a  mate¬ 
rial  modification  to  the  plan  or  a  change 
in  the  information  required  by  section 
102(b)  of  the  Act  to  be  included  in  the 
summary  plan  description  need  not  be 
furnished  to  a  retired  participant  or  a 
beneficiary  of  a  retired  or  deceased  par¬ 
ticipant  receiving  benefits  under  the  plan 
within  the  time  prescribed  in  section  104 
(b)(1)  of  the  Act  and  §  2520.104b-3  for 
furnishing  summary  descriptions  of  such 
modifications  and  changes  if  the  material 
modification  or  change  in  no  way  affects 
the  retired  participant’s  or  beneficiary’s 
rights  under  the  plan.  A  change  in 
trustees,  for  example,  is  information 
which  the  retiree  or  beneficiary  may  need 
to  know  in  order  to  make  inquiries  about 
his  or  her  rights  expeditiously,  and 
hence  must  be  reported.  On  the  other 
hand,  a  modification  in  benefits  under 
the  plan  to  which  the  retired  participant 
or  beneficiary  had  not  at  any  time  been 
entitled  would  not  affect  his  or  her 
rights  and  hence  need  not  be  furnished. 
If  a  retired  participant  or  beneficiary  re¬ 
quests  a  copy  of  a  summary  description 
of  a  material  modification  or  a  change 
which  was  not  furnished,  the  plan  ad¬ 
ministrator  shall  furnish  the^  copy,  with¬ 
out  charge. 

§  2320.104b— 30  Charges  for  documents. 

(a)  Application.  The  plan  administra¬ 
tor  of  an  employee  benefit  plan  may  im¬ 
pose  a  reasonable  charge  to  cover  the 


cost  of  furnishing  copies  of  the  following 
information,  statements  or  documents  to 
participants  and  beneficiaries  upon  their 
written  request  as  required  under  section 
104(b)  (4)  of  the  Act:  The  latest  updated 
summary  plan  description,  plan  descrip¬ 
tion,  and  the  latest  annual  report,  any 
terminal  report,  the  bargaining  agree¬ 
ment,  trust  agreement,  contract,  or  other 
instruments  under  which  the  plan  is 
established  or  operated.  No  charge  may 
be  assessed  for  furnishing  information, 
statements  or  documents  as  required  by 
other  provisions  of  the  Act,  which  in¬ 
clude,  in  Part  1  of  Title  I,  sections  104 
(b>  (1),  (2),  (3)  and  (c)  and  105  (a)  and 

(c). 

(b)  Reasonableness.  The  charge  as¬ 
sessed  by  the  plan  administrator  to 
cover  the  costs  of  furnishing  documents 
is  reasonable  if  it  is  equal  to  the  actual 
cost  per  page  to  the  plan  for  the  least 
expensive  means  of  acceptable  repro¬ 
duction,  but  in  no  event  may  such  charge 
exceed  10  cents  per  page.  For  example, 
if  a  plan  printed  a  large  number  of 
pamphlets  at  $1.00  per  50-page  pam¬ 
phlet,  the  actual  cost  of  reproduction 
for  the  entire  pamphlet  ($1.00)  would 
be  equal  to  2  cents  per  page.  If  only  one 
page  of  such  a  pamphlet  were  requested, 
the  actual  cost  of  providing  that  page 
from  a  printed  copy  would  be,  poten¬ 
tially,  $1.00,  since  the  copy  would  no 
longer  be  complete.  In  such  a  case,  the 
least  expensive  means  of  acceptable  re¬ 
production  would  be  individually  repro¬ 
ducing  the  page  requested,  at  a  charge 
of  no  more  than  10  cents.  No  other 
charges  for  furnishing  documents,  such 
as  handling  or  postage  charges,  will  be 
deemed  reasonable. 

Issued  in  Washington,  D.C.  this  3rd 
day  of  June  1975. 

James  D.  Hutchinson, 
Acting  Administrator  for  Pen¬ 
sion  and  Welfare  Benefits 
Programs. 

[FR  Doc.75-14821  Filed  6-6-75;8:45  am] 
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